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ACCIDENT INSURANCE. 


ACCIDENT insurance is of modern origin. The French in the 
seventeenth century appear to have conceived the idea; but the 
earliest English company was formed in London in 1848, and 
the first American company is only ten years old. The continental 
system of appraising organs at specified sums, and paying a fixed 
rate for a broken leg or a lost eye, has never found favor in 
America. Upwards of twenty-three accident companies have been 
organized here which have now passed away, like Mr. Oldbuck’s 
ghost, who disappeared with a melodious twang and an unsavory 
odor. Their memory is not sweet to those who hold unsatistied 
judgments against them. The Travellers’ Insurance Company of 
Hartford, and its offshoot, the Railway Passengers’ Assurance Com- 
pany, remain almost alone, but occupy the field successfully and 
redeem this branch of insurance from the discredit which their 
defunct contemporaries brought upon it. The American system 
of accident insurance, and the rapid approximation toward sound 
science in law and practice which it exhibits, is chiefly due to this 
company. When first organized, it was intended chiefly to insure 
travellers, but it soon established a general accident insurance, 
and afterwards combined it with life insurance. No accident tables 
have yet been published, and the statistics as yet are insuffi- 
cient to generalize with accuracy results like those of the life 
tables. It is, however, well settled that in general accident insur- 
« ance hardly more than seven per cent of claims arise from acci- 
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dents in travel by rail or water, while those growing out of horse or 
carriage injuries exceed in number those arising from all other 
causes combined. 

The idea of American accident insurance was borrowed from 
England, but in adapting its principles to the customs and habits 
of this country, the conditions of society, the occupations of the 
people, and the risks of accident, it was found necessary to construct 
new tables of rates, new classifications of risks, and new methods 
of business. The result was the general failure of companies which 
sought to do business by mere imitation, instead of attempting the 
scientific construction of a sound system of insurance. The pioneer 
company is fairly entitled to the credit of developing this system, 
and proving that the principle of average can be skilfully general- 
ized into a real protection against loss by accidental bodily injuries. 
It now is the largest and best arranged accident company in the 
world, having issued during the ten years of its existence over 
250,000 general accident policies and paid more than $2,000,000 
on over 17,000 claims ; an average compensation for losses equal to 
about seven hundred dollars a day for every secular day the com- 
pany has done business. 

Probably most persons imagine that, in these days of frequent 
casualty on land and sea in public conveyances, accident insurance 
is designed for travellers chiefly. The reported cases, however, 
suggest the mistake of this supposition, and in fact accidents from 
travel are only a small part of the losses for which compensation 
is paid. Since the Travellers’ Company is the most successful asso- 
ciation, as well as the oldest, the discussion of the subject becomes 
of necessity, in its present form, little more than an examination 
of its policy and practice, although its defunct rivals have contrib- 
uted something to the law of such insurance, and some of them 
have left in the reports decided indications not only why they 
failed but how well it is for the public that they died. 

Accident insurance in this country began with the sale of “ ac- 
cident tickets” to travellers on railroads. They were of three 
classes: insuring the passenger, first, against accidents to the con- 
veyance ; second, against all sorts of accidents while travelling by 
public conveyance ; third, against all accidents set forth in the 
contract, without reference to conveyance, mode of travel, 
or occupation. These tickets were sold at railroad stations. By 
common agreement, however, of all the American companies, this 


AUM 


AUM 


ACCIDENT INSURANCE. 587 


branch of insurance was at an early day given up to the Railway 
Passengers’ Assurance Company, which was owned by all the com- 
panies, and is now under control of the Travellers’ Insurance Com- 
pany. These tickets cover only a specific journey, or a short period 
of time, and contain the same general provisions as the common 
poliey. 

The policy grants a limited insurance. It insures either indem- 
nity for injury by payment of a specified weekly allowance during 
the time the insured is disabled by the injury, or compensation for 
death by payment of a fixed sum if the insured dies in consequence 
of an accident. These two forms of insurance are issued separately 
or in a joint policy covering both indemnity and compensation. 
The policy now in use covers all “ bodily injuries effected through 
external, violent and accidental means.” Indemnity is limited to 
twenty-six weeks, and exception is expressly made against all 
forms of disease, drunkenness, duelling, suicide, self-inflicted inju- 
ries, and wilful exposure to unnecessary risk. Formerly the word 
* external” was not inserted, but now, in order to guard against 
frauds, the injury must be from some external means and produce 
a visible injury. Death must oceur within ninety days from the 
happening of the accident to entitle the insured to compensation, 
and indemnity is not earned except it totally disables him from 
prosecuting any and every kind of business for the continuous 
period for which it is claimed. These are the peculiar provisions 
of an accident policy, which otherwise resembles an ordinary life 
policy, though in its effect and analogy accident insurance more 
closely resembles fire insurance than life insurance, and is truly a 
provision for indemnity except in cases of death, when it becomes 
a contract to pay a fixed sum of money upon the happening of 
death caused by accident. The form of the policy has been changed 
frequently in order to adapt it to new judicial decisions, and too 
little regard is had to the expediency of retaining the form of words 
which has been judicially construed, and thus expressing the rights 
of all parties by a contract which gradually becomes quite exact in 
its construction. Indeed, the introduction of certain phrases from 
time to time shows the effect and marks the date of certain legal 
controversies, and makes a file of policies of successive years a 
condensed history of the law of this department of insurance. 

What is an accident? The term, as used in policies, has been 
several times defined in the adjudicated cases. It is “ any event 
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which takes place without the foresight or expectation of the per- 
son acted upon or affected by the event.”! The same definition is 
substantially adopted in Maryland.? It is “ an unusual and unex- 
pected result attending the performance of a usual and necessary 
act.”” It is “any unexpected event which happens as by chance, 
or which does not take place according to the usual course of 
things.” It is something which takes place without any intel- 
ligent or apparent cause, without design, and out of course.t 
* Some violence, casualty, or vis major is necessarily involved” 
in the term accident.® It means, in short, in the insurance poli- 
cies, an injury which happens, by reason of some violence, casualty, 
or vis major to the assured, without his design or consent or volun- 
tary co-operation. ‘ Violent and acvidental” are equivalent in 
meaning to * accidental violence,” ® and every injury caused by 
accident, save those specially excepted by the policy, is covered 
by it? A full discussion of what an accident is, will be found in 
Schneider vy. Prov. Life Ins. Co., 24 Wis. 28. 

One of the earliest cases involved the question whether drowning 
was an injury caused by accident through some outward and visi- 
ble means. The Court of Exchequer, in 1860, held that drowning 
was not such an injury,’ but the Exchequer Chamber reversed the 
decision, and held that death by drowning whilst bathing was 
within the policy,’ and that it was for the jury to say whether the 
assured died from action of the water or from natural causes. In 
1870, the question arose again in the case of a man who, while 
bathing in a pool only a foot deep, suddenly became insensible and 
fell face downwards into the water and died. The condition of the 
body showed that he breathed after the fall, and the court held that 
death was caused by the action of water on the lungs, and that the 
falling was an accident within the policy. It has always been the 
custom of American companies to regard such death as accidental, 

1 Withey, J., in Ripley v. Railway Passengers’ Assurance Co., U. 8. Circuit Court 
for Western District of Michigan (1870); reported 2 Big. Cases, 728. 

2 Prov. Life Ins. & Inv. Co. v. Martin, 32 Maryland, 310. 

3 North American Ins. Co. v. Burroughs, 28 Legal Intell. 842; s. c. 69 Pa. St. 43 

4 Mallory v. Travellers’ Ins. Co., 47 N. Y. 52. 

5 Cockburn, C. J., in Sinclair v. Maritime Passengers’ Ass. Co., 3 El. & E. 478. 

6 Ripley v. Railway Passengers’ Assurance Co., ut supra, 

7 Prov. Life Ins. & Inv. Co. v. Martin, ut supra. 

8 Trew v. Railway Passengers’ Assurance Co., 5 H. & N. 211. 


96 H. & N. 839. 
10 Reynolds v. Accidental Ins. Co., 18 W. R. 1141; 8. c. 22 L. T. x. 8. 820. 
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and the question has never been before any American court of 
final jurisdiction. So where an accidental wound caused the insured 
to fall into the water and be drowned, the death was accidental.! 

Death from the effect of a sunstroke is not death from an acci- 
dent, but is caused by disease. In American policies, sunstroke 
is usually excepted in express terms. Death or disability caused 
by bodily infirmity or disease is also excepted, but where an ex- 
ternal injury immediately causes disease, the policy covers it. In 
Fitton v. Accidental Death Ins. Co., 17 C. B. N. 8. 122 (1864), the 
deceased fell with violence on the floor of his room and thereby 
produced an immediate rupture, which resulted in strangulated 
hernia and death after a surgical operation. It was held, that the 
policy, though excluding hernia generally, must be construed to 
mean hernia arising within the system independently of external 
accident, and did insure against hernia the result of external vio- 
lence. In North American Ins. Co. v. Burroughs, already cited, 
the insured, while pitching hay, was struck on the bowels by the 
handle of the fork, which slipped in his hands, and he died of the 
peritoneal inflammation which ensued. The jury found the blow 
was an accident and the cause of the death, and the court sus- 
tained the verdict. But the accident’ must be the immediate cause 
of disease, and the fact that disease afterwards supervenes, is not 
enough to bring the claim within the policy. The nice distinctions 
of causa proxima and causa remota complicate these cases. 

In Harris v. Travellers’ Ins. Co., Superior Court of Chieago 
(1868), the deceased was a fireman, who was accidentally buried 
under a falling wall, but soon rescued without apparent injury, 
and continued his work for three months, when he took poison. 
In suit to recover insurance on the ground that the accident ren- 
dered him insane, it was not only held to be suicide if he was sane, 
but, if he was insane on account of the accident, the death was 
held too remote to be covered by the policy, which includes only 
proximate results. 

In 1870, the question of proximate cause came before the Court 
of Exchequer in England.’ The assured, while washing his feet in 
‘an earthenware pan and resting them on its edge, broke the pan 
and cut his foot under the ankle against the sharp side. He had 


1 Mallory v. Travellers’ Ins. Co., 47 N. Y. 52. 
2 Sinclair v. Maritime Passengers’ Ass. Co., 3 El. & E. 478 (1861). 
3 Smith v. Accident Ins. Co., L. R. 5 Ex. 802. 
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always been a sober and healthy man, and had never suffered from 
erysipelas at any time. The wound was carefully dressed, but five 
days afterwards erysipelas set in between the ankle and knee, about 
five or six inches above the wound, and he died in three days of 
erysipelas which was consequent upon the wound, and for which 
there was no other known cause. The policy insured against all 
cuts, ete., “where such accidental injury is the direct and sole 
cause of death to the insured,” but not against “ erysipelas or any 
other disease, or secondary cause or causes arising within the sys- 
tem of the insured, before or at the time of or following such acci- 
dental injury, whether causing such death directly or jointly with 
such accidental injury.” A majority of the court held that the 
company were protected by the condition, and the case was distin- 
guished from Fitton vy. Accidental Death Insurance Co., because 
in that case no reference was made to secondary causes (which 
clause the company had inserted after Fitton’s Case), and the her- 
nia was there instantaneonsly caused by the accident. But KeLLy, 
C. B., in his dissenting opinion, urges that the true effect of the 
condition is to exempt the company only where erysipelas arises 
within the system and is collateral to the accident, and wholly 
independent of it. After ably supporting this interpretation as 
clearly the true one, he urges that the language, if ambiguous, is 
to be construed, contra proferentem. 

Murder of the assured would seem to be an accident within the 
meaning of the policy) but suicide and self-inflicted injuries, even 
if not expressly excepted, would not be accidents, but frauds. 

Under a policy insuring against bodily injury arising from any 
accident occasioned by an external cause, the plaintiff sued for 
allowance on account of a sprain to his back by lifting a heavy 
weight in the course of his business. The defence urged that it 
was liable solely for external injury, but the court said “ solely” 
was not in the policy, and left the jury to find whether the injury 
really and substantially arose from the accident.? 

The death of Dr. Bean, on Mont Blanc, in September, 1870, 
raised the novel question, whether freezing to death under his cir- 
cumstances was an accident. The story is so extraordinary that 
it is worth preservation. On September 5, 1870, Dr. Bean, with 
two other gentlemen, three guides, and five porters, set out from 


1 Ripley v. Railway Passengers’ Assurance Co., ut supra. 
2 Martin v. Travellers’ Insurance Co., 1 F. & F. 505 (1859.) 
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Chamouni to ascend Mont Blanc. They were seen on the summit 
at 2 o'clock, p.m. of the next day, and then were hidden by a 
dense fog followed by a furious snow-storm. The storm lasted for 
many days, and their bodies were not recovered until the 17th. 

Dr. Bean was found in a sitting posture, with his left hand 
shading his eyes, and his right hand and arm extended, frozen 
stiff. Upon his body was found a diary, from which the following 
extracts were made : — 

“Most Branc, 


“ Monday, Sept. 5. — Temperature 39° at 6 a. M. 

“ Tuesday, Sept. 6. — Temperature 34° at 2 a. M. 

“ Ascended to the top of Mont Blanc with ten other men, eight guides 
and porters, and Rey. McCorkindale and Mr. R. Arrived at summit at 
half-past two o'clock, when immediately I was left enveloped in an awful 
snow-storm at some fifteen thousand feet. Dug a grotto and spent the 
night very uncomfortably — was very sick all night.” 


“Mont Branc, Sept. 7. 

“ Tf any one shall see this, they will please send it, this book, to Mrs. H. 
M. Bean, Jonesboro’, E. Tennessee, United States of America.” 

“ My parLine Hessy, — We have now been on Mont Blanc in two days 
of awful snow-storm, we have lost our way, are in a grotto hewn in the snow 
fifteen thousand feet above the sea. I do not think we will ever get down. 
If we do not, this may be found in some way and sent to you... . We 
have no provisions, and my feet are already frozen, and I am quite ex- 


hausted. I have just strength to write these few words, 
“J. B. Bean.” 


“Sept. 7, Noon. Still very cold and snowing very hard, much trouble 
with the men.” 


Dr. Bean was insured under an accident policy for three 
months, with permit for European travel, but without alteration 
of the stipulations which declared the policy not to cover death or 
injury, if caused by exposure to obvious or unnecessary danger or 
peril, and required him to use all due diligence for personal safety 
and protection. The injuries insured against were those from 
external, violent and accidental means, and did not include any, of 
which there was no external and visible sign, and the policy only 
covered the results of injuries which ordinary prudence and pre- 
caution could not avoid. The foreign travel permit did “ not in 
any case extend this insurance to cover the risks of any hunting or 
exploring expedition.” 

Suit was brought against the insurers, and the company con- 
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tended that freezing under these circumstances was not an acci- 
dent ; that the insured voluntarily exposed himself to obvious and 
unnecessary danger and peril in incurring the hazard of an ascent 
of Mont Blane, and was not using due diligence for his personal 
safety and protection, as the contract required; that the policy did 
not cover such an exploring expedition. 

The case was compromised, and these interesting questions were 
not passed upon at that time. That freezing is an accident, where 
it occurs without want of due care and needless exposure by the 
insured, would seem to follow from the analogy of drowning, or 
of suffocation by gases in a coal mine or carbonic acid in a 
chamber. The effect of exposure to the heat of the sun is hardly 
analogous. Sunstroke is a specific disease, and is as positive an 
affection of the brain as apoplexy or paralysis. Sinclair’s Case, 
and the dicta therein, do not apply to death from atmospheric 
causes, Where no specific disease is produced ; and the argument 
that death in Dr. Bean’s case was not an injury of which there 
was any external and visible sign, is answered by denying the fact. 
The frozen body was itself a visible sign of the injury. Frost in 
the corporeal tissues and ice in the arteries are as visible signs of 
injury as extravasated blood around the spot where a blow is 
struck. We have no doubt how this point will be decided when- 
ever it receives adjudication. 

But, on the other defences, it is difficult to see how the plaintiff 
could prevail. The contract imposed on him an obligation to use 
all due diligence for personal safety and protection, and not to ex- 
pose himself to obvious or unnecessary danger or peril. On the 
day previous to making the ascent, Dr. Bean sent for a notary and 
made and executed his last will. The ascent is notoriously danger- 
ous. He must have known the risk, and the facts put in evidence 
by the plaintiff would doubtless have been deemed sufficient to sup- 
port a nonsuit. Singularly enough, the importance of the assured 
observing these provisions has been discussed but little in the reports 
hitherto. The defence of negligence in these respects has been 
rarely raised, and the extent to which it will be held sufficient to 
avoid a policy is as yet undetermined. 

In Martin’s Case already cited,! the company contracted in un- 
equivocal terms to insure the deceased against any accident save 
those embraced in certain exceptions, and every injury caused by 


1 82 Md. 810. 
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accident, save those specially excepted, was within the policy. 
Martin was an engineer, and while backing his engine on a down 
grade, with a car in front as a precaution to check the speed, 
directed the fireman to run it, while he went over and upon the 
tender to get into this car and put on the brakes. While doing so, 
he slipped and fell between the car and the tender, and was killed. 
The company set up the negligence of the assured as the cause of 
the accident, and also that he wilfully exposed himself to danger. 
But the court held that, although in actions of tort founded on the 
defendant’s negligence, the contributory negligence of the plaintiff 
would prevent his recovery, yet it is no defence, where the liability 
sought to be enforced is created by a contract which does not 
specifically provide that the assured shall exercise diligence. The 
well settled rule in fire insurance, that fire policies cover losses 
arising from carelessness or negligence of the plaintiff, if acting in 
good faith, applies here, because a chief object of the insurance is 
to protect the assured against that very thing; and in this case 
mere negligence of the assured was, by the terms of their own con- 
tract, no defence to the insurers in a suit on the policy. 

As to the second defence, that Martin’s death was caused by 
wilful exposure to unnecessary peril, the court held that, whether 
or not this were the fact, the insurers had prayed the court 
below to leave that question to the jury, and the jury had found 
against them; and the insurers, therefore, could not now obtain re- 
versal on that ground. But the court went on to say that, if this 
question were an issue of law, they held that his doing what he 
did, in his regular duty, could not be called wilful exposure, and 
that his falling was an unusual and unexpected result attending 
the performance of a usual and necessary act, and cite with ap- 
proval the case of Schneider v. The Prov. Life Ins. Co} 

In Schneider's Case the assured was killed while attempting to 
get on a train of cars in slow motion. The policy contained a 
stipulation against wilful and wanton exposure to unnecessary 
danger, and in the court below the plaintiff was nonsuited on this 
ground. But the court above held that, though careless and negli- 
gent, it could not be held a wilful and wanton exposure to unnec- 
essary danger, and that to maintain the nonsuit under that clause, 
something more than mere negligence was necessary. They deny 
that contributory negligence of the deceased is sufficient to prevent 
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the accident from coming within the policy, and say that there is 
nothing in the definition of the word which excludes the negligence 
of the injured party as one element of an accident. 

On the other hand, in Kentucky, in 1868, the Supreme Court 
laid down a different doctrine. In Morel vy. Mississippi Valley 
Life Ins. Co.,! the plaintiff was insured against personal injury by 
any accident within the meaning of the policy. In travelling from 
Chattanooga to Nashville he inadvertently put his arm out of the 
car window, whereby his hand was injured. There was no clause 
in the policy requiring him to exercise diligent care. The company 
demurred, and the court sustained the demurrer, and held that the 
injury, being caused by his own carelessness, gave him no right to 
compensation. The court rest their decision solely on the ground 
that the injury was produced wholly by the insured’s own careless- 
ness, and apparently assume that the plaintiff is bound to show 
himself in due care before he can recover; although the contract 
is simply against any accident, and is silent on the question of 
care. The decision is against the weight of authority and is 
entitled to little consideration, for it stands unsupported either by 
reasoning or precedent. 

The only case to our knowledge where, in any court of last resort, 
the clause, ‘ the party insured is required to use all due diligence 
for personal safety and protection,” has been construed, was de- 
cided in New Jersey in 1871. In Stone v. United States Casualty 
Co.,? the assured was building a small barn, and had mounted to 
the second story to view the work. Stepping on a joist which had 
a concealed defect, and broke under him, he was killed by falling 
to the ground. At the time of the accident he had on two over- 
coats, and was said to be an awkward man. The court held that 
it was wholly a question for the jury to decide whether he was 
exercising due diligence, and that whether he exercised such care 
as a prudent man should, was properly left to them to find. They 
add that there was no rashness or exposure in placing himself 


where he did, and that the breaking of the beam was pure accident. 


In Hoffman v. Travellers’ Ins. Co., N. Y. Supreme Court, Clinton 
Circuit (tried at Plattsburg, in September, 1871, and reported in The 
Baltimore Underwriter, January 30, 1873), the assured was walk- 
ing on a railroad track. A signal was given from an approaching 
engine at quite a distance from him. He then stepped off the 


1 4 Bush, 535. 2 6 Vroom (84 N. J.), 871. 
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track on the side, and then, when the engine had almost reached 
him, within fifty to a hundred feet, he deliberately went on the 
track again; and before he got across it, he was struck and killed. 
A motion was made for nonsuit, on the ground that the plaintiff 
had not established any cause of action. The court say, “* That was 
a most reckless act. The rule is well settled that a party cannot 
walk on a railroad track without being guilty of negligence; and 
the courts hold that one about to cross the track must look both 
ways before attempting to cross, and that, if he omits to do that, 
he is guilty of negligence. So that it seems to me there is not a 
possibility of recovering under the proofs in the case. The circum- 
stances show that there was gross negligence on the part of the 
deceased — more so than appears in any case I have had occasion 
to examine,—and as gross negligence as if the man had hanged 
himself. . . . The very first condition of the policy is that the 
party insured is required to use all due diligence for personal 
safety and protection. Now is there a human being that will say 
that the deceased did use due diligence for his protection? .. . 
The deceased was where he had no business to be. . . . As the 
case stands, there must be a non-suit.”’ 

In October, 1871, at Elmira, the Supreme Court of New York, 
Chemung Circuit, was again called upon to rule upon the same 
clause in the unpublished case of Pratt v. Travellers’ Ins. Co. By 
the terms of the policy, if the assured was guilty of a violation of 
any rule of any company or corporation, the policy was void; and 
no recovery could be had in case of wilful exposure or want of due 
care. The deceased went on the cars, and was passing over a 
platform between two cars, as the plaintiff contended, or, as 
the company contended, was standing smoking on the rear plat- 
form of the last car, when he fell off and was killed. The court 
charged the jury that, if he fell from the cars while standing 
there when the train was in motion, and by carelessness on his 
part, and such carelessness as was in violation of the policy, then 
the plaintiff could not recover. . . . If he was standing on either 
platform smoking, or standing there for any purpose whatever, and 
not passing directly from one car to another, he was in an improper 
place, in violation of the rules of the railroad company, and guilty 
of such negligence as would prevent recovery in this case alto- 
gether. . . . If he was not standing on the platform, but was pass- 
ing from one car to another, the last car being the ladies’ car, 
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where no smoking was permitted, and was smoking previous to 
going upon the cars, and was passing from the ladies’ car into the 
next car forward,—the smoking car, — for the purpose of smok- 
ing, then it was for the jury to say whether he was careless or in 
due care, when in the darkness he was passing from one car to 
auother, situated as these cars were... . It was incumbent on 
the defendants to prove the deceased guilty of negligence. They 
set up the defence and were required to prove it. 

It is believed that these are the only cases which have as yet 
involved these clauses in direct issue. The paucity of authority 
and the very modern character of all accident insurance must be 
our excuse for citing so much nisi prius law, but, where there is 
such a slender stock anywhere, it may be better than none, and 
convenient for those who are in charge of cases of this character, 
where the whole land is so nearly an unexplored region. 

In England, it was held in 1857, in Shilling v. Accidental Death 
Insurance Company, that an accident insurance was within the 
statute of 14 Geo. 3, c. 48, § 2, and like any other insurance on 
lives, must rest on an insurable interest in the real payee of the 
policy, and, although the policy was payable to the deceased and 
the suit brought by his administratrix, it was really for the benefit 
of another party, who paid the premiums. The statute is not law 
in America, and the general rules about insurable interest which 
are held here as to life policies, apply undoubtedly to accident 
insurance. 

A, Baum took a policy on his own life payable to N. Baum, and 
was killed by a gunshot wound. The company denied insurable 
interest in the payee. It was held, that none need to be proved, 
as every man has an insurable interest in his own life, and he had 
appointed and the company accepted the payee.” 

Where there is a condition in the policy that questions in dis- 
pute shall be referred to arbitration, and the award be a final set- 
tlement, and made a rule of court, it is held in England to be a 
condition precedent, and to require an arbitration in the manner 
prescribed, and the rule in Scott v. Avery,’ applies Where Scott 
vy. Avery is adopted in this country, it governs, undoubtedly, acci- 
dent policies which contain the arbitration clause. 

12H&N. 42. 
2 Prov. Life Ins. & Inv. Co. v. Baum, 29 Ind. 236. 


8 5 H. L. Cas. 811. 
4 Braunstein vy. Accidental Death Ins. Co., 1 Best & S. 782. 
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In Rhodes v. Railway Passenger Ins. Co., it is decided that a 
parol contract for accident insurance is enforceable, and makes a 
complete contract, and an action may be had on the contract to 
insure, or the contract to issue a policy, and equity would en- 
force the contract. The rule adopted conforms to the now well 
established principle in other insurance, that it may be effected 
without a written policy, which is not the contract but only evi- 
dence of it. 

The policies generally provide that, in order to earn the stipu- 
lated compensation for death, the assured must die within ninety 
days from the happening of the accident. In Perry v. Provident 
Life Ins. § Inv. Co.,? the insured was station agent on a railroad, 
and was crushed between cars. He lived, after the day of the 
happening of the accident, ninety days and nine hours, and his 
life was thus prolonged by the extreme devotion and care of 
his wife. The company set up the defence that he outlived the 
stipulated period, but made no other defence. The plaintiff con- 
tended that de minimis non curat lex; that at all events it was 
only ninety days until it was ninety-one days, after the analogy of 
statute limitations for taking poor debtors’ oaths, but that really 
the policy running for a year made the effect of the limitation to 
be only a provision for the final termination of liability at the end 
of ninety days after the year expired. The court, however, con- 
strued the policy strictly, and held that the assured lived too long 
for compensation to be recovered for the death. 

The plaintiff then sued the company on the other branch of the 
policy, and claimed indemnity for ninety days of total disability 
under the other clause. But the defendant corporation, which 
appears by the reports to have ever showed a cheerful disinclination 
to pay anybody any thing, contended that it was not liable to pay 
indemnity for weekly disability because the policy stipulated in this 
second clause that it was to pay indemnity for an accident which 
should not be fatal; and, as the assured had died at last, it was not 
bound to pay indemnity any more than compensation. But the 
court held that the two clauses were to be taken together, and, 
if the company was not liable ou the first branch, it was on the 
second. We learn, however, dedors the record, that the Provi- 
dent Life Insurance and Investment Company illustrated the 
difference between a judgment and a satisfied execution, and be- 


1 5 Lansing, 71. 2 99 Mass. 162. 
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came insolvent about that time, and never did pay any part of the 
indemnity. 

The policy of this same company provided that in case of claim, 
the assured or his representatives should, when an injury occurred, 
“as soon thereafter as possible” give notice to the company or its 
agent of the facts. In Prov. Life Ins. §& Inv. Co. v. Martin} 
the accident and death occurred on July 21. Within less than a 
week after, the widow reported the death to the company’s agent, 
who had already heard of the accident. She then proceeded to get 
affidavits on August 18 and 28 and September 4, which were 
received by the agent and forwarded to Chicago, to the home office, 
about the latter date. The company contended that notice was 
not given soon enough, but the court say that this question was 
properly left to the jury to decide, who found for the plaintiff, and 
the court add: “If it were a matter of law, our judgment thereon 
would coincide with the conclusion the jury must have reached.” 

The same company made a policy on the life of Americus Baum 
payable to Napoleon Baum. The assured died by a gunshot 
wound. Notice of the death was to be given to the company “ as 
soon thereafter as possible.” Napoleon never saw or had posses- 
sion of the policy until eight or ten days after the death of the 
assured, when he immediately gave notice to the company. The 
company then delivered him blank affidavits with statements that 
it would be sufficient, if he returned them within three or four 
weeks, which he did. The court held that the notice was given in 
reasonable time.? 

We have dwelt on the history of this company as it appears in 
the reports, because its proceedings became notorious and tended 
to bring general discredit upon the whole business of accident 
insurance, and honest contemporaries. This company evidently 
rushed into business without the knowledge how, if it had the 
intent, to work fairly or give honest value. It is pre-eminent in 
litigation of the most pettifogging description, and should fairly 
carry the responsibility of its own acts. 

In Ireland the Accident Assurance Company made it a condition 
precedent to the right to recover, that a notice specifying particulars 
of the accident should be delivered at the chief office of the com- 
pany in London within seven days after its occurrence. The word- 
ing was explicit. John Gamble was insured and was suddenly 


1 32 Md. 310. 2 Prov. Life Ins. § Inv. Co. v. Baum, 29 Ind. 236. 
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drowned, and it was impossible for the assured or his representa- 
tives to fulfil the terms of the notice within the time specified.’ 
But it was held that the provision for notice applied, as the terms 
of the policy negatived any presumption which could relieve the 
condition by implying that such sudden destruction should absolve 
the performance of the condition.‘ This case was held to come 
within the rule that when a party by his contract creates a duty or 
charge upon himself, he is bound to make it good, because it is his 
own voluntary contract, although where the law imposes such a 
duty and the party is disabled from performing it without any 
fuult of his, the law may excuse him.” 

A verdict was given for defendant. Plaintiff appealed for rever- 
sal on the evidence. But the court refused the application because 
the only foundation for it was the plaintiff’s own testimony.* 

Cross v. Railway Accident Ass. Co., ** London Times,” July 21, 
1871, cited in Mr. Bliss’s excellent book on Life Insurance, § 449, 
appears to be only a case of controverted fact whether death was 
caused fro.n an accident or by disease. 

The measure of damages in cases where indemnity is payable 
for injury is not the proportion which the injury bears to the 
amount payable for loss of life, nor does it include a claim for loss 
of time and profits, which is the same thing, but the assured is to 
recover indemnity for the expense and pain and loss immediately 
connected with the injury, without taking in the remote conse- 
quences, and without exceeding in any event the total sum payable 
in case of death.4 This is the English rule, but it is unimportant in 
this country, because it is the universal custom to measure this 
indemnity by a fixed sum payable for the weeks of total continuous 
disability from all work. 

What constitutes total disability under these circumstances is 
very fully and admirably discussed in Hooper v. The Accidental 
Death Ins. Co® The plaintiff was a solicitor, and while riding 
on horseback severely sprained his right ankle. On the same 
day he called in a surgeon, under whose care he remained for 
upwards of six weeks. For four weeks he was confined to his 


1 Gamble v. Accident Assurance Co., Irish Rep. 4 Com. L. 204. 
2 Paradine y. Jane, Aleyn, 26. 

3 Potter v. Accident Ins. Co., 29 Ind. 210 (1867). 

4 Theobald v. Railway Passengers’ Ass. Co., 10 Ex. 45 (1854). 
5 5 H. & N. 546 (1860). 
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bedroom and the adjoining room on the same floor, and was un. 
able to walk or stand, and for the next two weeks he could not 
leave the house. The plaintiff was able to write letters, read law, 
and the like, while lying on the couch, but was unable to attend 
to business which could not be transacted in his house. The 
policy allowed five pounds per week for accidents which “ shall 
cause any bodily injury to said insured of so serious a nature as 
wholly to disable him from following his usual business, occupa- 
tion, or pursuits.” The plaintiff claimed for four weeks’ total dis- 
ability. The defendants contended that he must be so disabled 
that the surgeon would forbid his doing any business at all, and 
said, if he had been a dancing-master, he might be said to be 
totally disabled. But so long as he could do any part of his work 
by himself or his clerk, he was not totally disabled, but only par- 
tially disabled. The plaintiff replied that partial disability as dis- 
tinguished from total disability was, where a man was able to 
carry on his business though with more or less inconvenience to 
himself. 

Pottock, C. B., said that there was no sound distinction between 
the case of a dancing-master and an attorney. For, if the dancing- 
master could not dance, he might play an instrument and teach 
others how to use their limbs in dancing, and an attorney, pros- 
trate, deprived of sense and motion, might, to some extent, by 
partners and clerks carry on his business. And he held that, if 
the plaintiff was wholly disabled from carrying on his business as 
he usually carried it on, the company would be liable. 

The case was then carried to the Exchequer Chamber, and the 
judgment affirmed. 

In Rhodes vy. Railway Passenger Ins. Co. under a similar 
clause, total disability to labor was required to be shown, but the 
measure of it was not discussed. 

The only reported American case where this question is dis- 
cussed, is Sawyer v. The United States Casualty Company? 
an which, after discussion of Hooper’s Case, Reep, J., held that 
the words “ totally disabled from the prosecution of his usual em- 
ployment,” in an accident policy, meant disabled from doing sub- 
stantially all kinds of the plaintiff’s accustomed labor to some 
extent, and that the assured must be deprived of the power to do 
to any extent substantially all the kinds of his usual labor. 


1 5 Lansing, 71, 77. 2 8 Am. Law Reg. yn. 8. 233. 
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In the present policy in use by the Travellers’ Insurance Com- 
pany the condition is “which shall independently of all other 
causes immediately and wholly disable and prevent him from the 
prosecution of any and every kind of business.” 

Stress is laid here on immediate disability caused by accident, 
in order to avoid remote claims for subsequent disability arising 
from mixed causes, and total disability sufficient to occasion the 
entire loss of business time, in consequence of his injuries. But the 
new clause has not yet been judicially construed in any reported 
case, and, while in terms very stringent, it would be a question of 
fact for the jury to decide whether the assured was totally disabled, 
and what was his business, for which he was disqualified; and 
probably the practical result will be nearly the same construction 
as that put on the old form. 

The risks which are insured against are classified according to 
employment or occupation, and various rates of premium are 
charged as the employment is more or less dangerous. The 
assured in Provident Life Insurance and Investment Co. v. 
Martin! was a “locomotive engineer.” The company contended 
that, in climbing over the tender to apply the brakes on the next 
car, he was acting outside of his regular occupation and doing the 
work of a brakeman, and thus avoiding the policy. But the court 
said there was no warranty or stipulation that the assured should 
not engage in any other occupation, nor that the company should 
be liable only for accidents occurring in the course of his regular 
employment, but on the contrary the policy covered all accidents 
except certain specified ones. 

Burroughs was hurt in pitching hay, while on a visit to his 
grandfather. The company objected that he did not give notice 
of, nor pay for, the extra hazard of doing this work, which was 
outside his ordinary occupation. But the court say there was no 
evidence of any change in his occupation, and that what he did on 
this visit did not amount to a change of business within the mean- 
ing of the policy.? 

In Stone’s Case, the policy provided that it should be void if the 
assured changed his occupation to a more hazardous one. He was 
a teacher, and, when he fell from the frame of his house, was en- 
gaged in building two dwelling-houses. But the whole proof of 
change in business consisted in the fact of his causing these houses 

1 82 Md. 310. 2 North American Life § Acc. Ins. Co. v. Burroughs, 69 Pa. St. 43. 
VOL. VIL. 40 
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to be built, apparently for his own use, and the court declared that 
fact to be no evidence whatever of the assumption of any new 
business by him, and the point was left to the jury with the instruc- 
tion that “ changing occupation” meant an engaging in another 
employment as a usual business ; and the court above said it was 
preposterous to affirm that because he, a teacher out of employ- 
ment, had two houses built by contract, he thereby became a 
builder by profession. 

But the company further insisted that, even if he did not change 
his business, he lost his life in doing an act not incident to his 
occupation of teacher, but incident to that of a builder. The 
court above considered that the instruction given to the jury was too 
favorable for the company, although the jury found for the plain- 
tiff, and therefore the company had no exception. The instruction 
given to the jury was, that the company is exempted from liability 
for injuries received in doing any act which falls peculiarly within 
the ordinary duty of any forbidden occupation, as if an attorney- 
at-law should take charge of a steam-engine on a single occasion. 
But the appellate court held that the injuries excluded which were 
described as “ received in any employment, or by any exposure 
either more hazardous in itself,” or so classified by the company, 
had reference to employments, and not to individual acts. The 
whole wording was ambiguous, and, if so important a qualification 
was intended to be made, the company must make it plainly, for 
they had the power to do so in the body of their own contract, not 
merely by implication from a classification of risks indorsed on 
it. Nor is the broad construction of this clause a practical one. 
Who can say what acts are properly incidental only to one oceupa- 
tion? The subdivisions of life are too numerous and diverse to 
admit of such sharp lines of distinction ; and it would be improper 
by construction of any contract to import into it such confusion, 
especially where the restrictions against exposure afford protection 
to the company, and would cover the supposed case of an attorney’s 
becoming an engine-driver.! 

These risks were classified on the back of Stone’s policy, and 
were not expressly referred to in the body of it, nor embraced in 
it as a modification. The court further objected that this arrange- 
ment was not sufficient to make them a modification of the terms 
of the contract. 


1 Stone v. U. S. Casualty Co., 6 Vroom (84 N. J.), 871. 
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The Provident Life Insurance and Investment Co., after its usual 
fashion, raised this defence also, in a characteristic way. In 
Provident Life Insurance Co. vy. Fennell; the assured was described 
as a“ switchman,” and the company offered to show that at the 
time of his death he was acting as “ brakeman.” The court ex- 
cluded the evidence as immaterial, saying there was no covenant 
he should not engage in any other occupation nor do any act 
except as a switchman ; the policy was against accidents generally, 
not against those of his own occupation. 

The same rules about non-payment of premium apply to accident 
policies which hold in life policies.? It has been decided that the 
clause acknowledging receipt of premium cannot be controverted. 
But the weight of authority and reasoning is otherwise. There is 
no sound reason why the receipt in the policy should not be open to 
explanation like the same receipt in a deed, so far as to allow un- 
paid premiums to be recovered, though not of course to permit the 
policy to be invalidated. 

It is held extremely necessary to construe the policies contra 
proferentem4 If any exceptions are to be made, they must be 
clearly expressed, and they will be interpreted strongly against the 
insurers ; but the same rules which apply to all written contracts 
apply here,® and clauses printed on the back of policies are not 
part of the policy unless expressly made so by reference and 
explicit adoption in the body of the policy.® 

No medical examination is required in accident insurance, and 
consequently there is not the same full disclosure as to health 
required as in life insurance. Non-disclosure of former insanity 
was held in Mallory v. Travellers Insurance Co.,* not to be a 
fraudulent concealment, and the court held that, unless the de- 
ceased concealed facts which were in his own mind material to 
the risk, the policy was not void. 

Where it appears that death is the result of an accident or of 
suicidal injury, the presumption, in absence of proof, is that the 
injury was accidental, because all men are presumed to be sane.8 


1 49 Til. 180. 

2 Simpson v. Accidental Death Ins. Co., 2 C. B. x. 8. 257 (1857) ; s. c., 2 Big. Cas. 
497, 529 and note. 

3 Provident Life Ins, Co. v. Fennell, 49 Tl. 180, 181. 

4 Fitton vy. Accidental Death Ins. Co., ut supra; Smith vy. Accident Ins, Co., ut supra, 

5 Stone v. U. S. Casualty Co., ut supra. 

6 Ibid. 7 47 N. Y. 52. 8 bid. 
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It is common to specify in policies various excepted injuries 
which are not insured against ; but this enumeration is held not to 
make the general classification of “ violent and accidental means ” 
more largely inclusive, and, in order to recover, the injury 
must be shown to be strictly within the general terms, and be vio- 
lent and accidental. This point was involved in a very careful arbi- 
tration before Judge Shipman, in Connecticut, in 1868, which the 
reporter of the Connecticut decisions has inserted after the by-gone 
fashion of Maryland in its early days, where the opinion of very 
eminent counsel were so reported sometimes.! 

In-Southard’s Case, the assured was hurt internally by jumping 
off a car in a railroad station, and running voluntarily, for his 
own convenience in business. The injury was considered by the 
arbitrator to be caused by his own voluntary act, and to be in the 
nature of disease; since there was no violence or unexpected 
occurrence in course of the running and jumping, but every thing 
happened as Southard expected, and there was no accident unless 
intentional running and jumping be accidents. 

An accident ticket, insuring against “ any accident while travel- 
ling by public or private conveyance provided for the transportation 
of passengers,’ was purchased by a locomotive engineer. He was 
accidentally killed while riding on an engine, and in charge of it. 
The court, by an error manifest in the decision, treated this insur- 
ance as if procured under a “ general accident” ticket, which 
insured against all accidents. The case is evidently decided upon 
a misapprehension of the contract, or else allows to agents a 
power to vary the contract in a manner wholly without legal pre- 
cedent.? 

The same ticket came up for construction in the Supreme Court 
of New York, in 1869, in Northrup v. Railway Passenger Assur- 
ance Co.8 The assured started by public conveyance for Madi- 
son County. On landing at the steamboat wharf at Geneva, 
she started to walk from the steamboat to the railroad, 
about seventy rods, in further prosecution of her journey, and, 
while walking, slipped and fell on the sidewalk, and received inju- 
ries of which she died. There were carriages to transport the 
passengers, but she chose to walk. The company contended that 


1 Southard v. Railway Passenger Ass. Co., 34 Conn. 574. 
2 Brown v. Railway Passenger Ass. Co., 45 Mo. 221 (1870). 
3 2 Lansing, 166. 
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the contract only covered risks “ while travelling by public or pri- 
yate conveyance,” and that a woman’s legs could not be held to be 
either within the meaning of the contract. The case of Theobald 
v. Railway Passengers’ Assurance Co.! was different, for there 
the assured was hurt while stepping out of the railway carriage ; 
and the liability of the company for a “ railway accident while 
travelling in any class carriage” was held properly to continue 
until the assured had fairly left the conveyance ; but the case does 
not include every accident happening during a journey, unless it 
happen in a railway carriage. 

Northrup’s Case was taken to the Court of Appeals, and the 
decision of the court below reversed,? the judges holding that 
the risk covered the whole journey, and that constructively a 
person who was walking from steamboat to cars on a through 
trip was to be deemed travelling by public conveyance from one 
end of the route to the other. This construction of the contract 
is open to the objection that the principle laid down would apply 
equally to walking across the whole city of New York on a through 
trip to Washington, as well as to going from the ferry-boat at 
Jersey City to the train in the adjoining station. A traveller, 
therefore, in prosecuting his journey ** by public or private convey- 
ance ” might find himself run over by an omnibus in Broadway, or 
hurt by a fire-engine in the Bowery, or knocked down by a falling 
brick from a building, and yet hold the company liable for an injury 
which manifestly is excluded in contemplation of their contract, and 
not covered by their premium based on statistics of rail and steam- 
boat casualties. The court say: “ It can surely make no difference 
in principle that the space to be walked over, in going from one con- 
veyance to another, is a few steps more or less.” Such construe- 
tion really makes a new contract, which is all the more hard on the 
insurers, because they issue a ** general accident ticket,’ which is 
this precise risk, and for which the premium is accordingly 
graduated. Manifestly no form of insurance can be safe which 
does not rest on averages exact and defined. Accidents while 
travelling by public and private conveyance are a class by them- 
selves. A person walking is exposed to manifold risks which are 
excluded in the computation of conveyance risks. No construction 
contra proferentem should enlarge a contract of insurance by im- 


1 10 Exch. 45 (1854). 
2 43 N. Y. 6516 (1871). 
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plication, so as to undermine its very foundation, and yet this is 
the effect of the decision of the Court of Appeals. 

The same ticket, in 1870, came before the United States Cireuit 
Court, in the Western District of Michigan, and the same clause 
was construed. In Ripley v. Railway Passengers’ Assurance 
Co.,! the assured was going from Grand Haven, Michigan, to 
Dalton. He reached Muskegon Village at eleven o'clock at 
night, and thence started for Dalton on foot. When about half 
way there, at midnight, he was waylaid and murdered. He helda 
* traveller’s ticket,” and suit was brought on it. The main issue 
was, — Was he travelling by private conveyance when walking these 
last eight miles of his journey? Wirney, J.,in an able discussion, 
decided that * it will not answer any just rule of construction to 
hold that in one sense it is possible to say that a man walking on 
foot is a private conveyance for himself, and therefore such must 
be its interpretation. The ordinary import of language, and not 
the possible import, must control.” He therefore held that the 
plaintiff could not recover. 

The case then went, by writ of error, to the United States Supreme 
Court, where the case was argued March 12,1873. A decision has 
just been had, and we quote from it. The opinion was given by 
Chief-Justice Chase. The only error complained of was that the 
court below held that the insured, walking on foot at the time when 
the injuries were received by him, was not “ travelling by public 
or private conveyance,” as required by the policy . 

The Chief-Justice says, “ Our duty is therefore limited to the 
construction of the policy. ... After purchasing the ticket, the 
insured proceeded by steamboat to a village about eight miles from 
his residence, and from that village walked home. While on his 
way he received injuries by violence, from the effects of which he 
died soon afterwards, and within the time limited by the policy. 

“ The question is whether, when he received the injuries, he was 
travelling by public or private conveyance. 

“That he was travelling is clear enough, but was travelling on 
foot travelling by public or private conveyance? The contract 
must receive the construction which the language used fairly 
warrants. What was the understanding of the parties, or rather 
what understanding must naturally have been derived from the 
language used? It seems to us that walking would not naturally 


1 2 Big. Cas. 788. 
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be presented to the mind as a means of public or private convey- 
ance. Public conveyance naturally suggests a vessel or vehicle 
employed in the general conveyance of passengers. Private con- 
veyance suggests a vehicle belonging to a private individual. 

“Tf this was the sense in which the language was understood by 
the parties, the deceased was not, when injured, travelling within 
the terms of the policy. There is nothing to show that it was not. 
The judgment of the Circuit Court is therefore affirmed.” 

It is gratifying to find an exact construction given to this con- 
tract by the United States Supreme Court; for, in all kinds of 
limited and special insurance, exact limitation of risk is vital to 
the whole business, and nothing disturbs the foundation of com- 
mercial relations like loose interpretation of words and contracts. 

A great advance will be made in accident insurance when acci- 
dent statistics have been accumulated and tabulated. Very curious 
information must be thus obtained, valuable for many purposes 
besides affording a mathematical basis for insurance against injury. 
An effort has been made to gather into this article all the reported 
cases, and some which have not hitherto been published ; but nothing 
is more delusive than to suppose any collection of cases ever com- 
plete. Had Stevens tried to do such work, he might have found 
something even more adapted to take the pride of accuracy out of 
a man than the printing of a catalogue. 
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THE STATUS OF A RAILROAD CORPORATION ESTAB- 
LISHED IN DIFFERENT STATES. 


Tue status of a corporation owning a railroad which extends 
into different states presents difficulties growing out of its relation 
to distinct sovereignties with their legislative and judicial systems 
more or less conflicting or divergent. A reference to the prin- 
ples of international law, public and private, may help to define it. 

A state or nation has exclusive sovereignty or jurisdiction within 
its limits. This fundamental doctrine includes all matters relating 
to property or persons, — as the title to real and personal property, 
and the conditions of its use and transfer ; the validity of contracts ; 
the civil condition, rights, and obligations of persons, artificial 
bodies or institutions, public and private; the remedial system; 
police regulations; in short every thing to which the functions of 
government pertain. It necessarily follows that within its limits 
no other state can, by its laws, govern or regulate in any of these 


respects. Foreign laws may take effect in a state to a greater or 


less degree, but this is by virtue of its express or tacit consent 
under the comity which prevails between states ; and this consent 
may be given or withheld in its discretion. A foreign corporation 
may act within it by its permission, and this permission may be 
given upon such terms as it may see fit to impose.!_ These prin- 
ciples define the relation between the states of this Union as well 
as the relation between independent nations. 

It results from these principles that one state cannot, without 
the express or implied consent of another state, confer powers 
upon a corporation created by itself to be exercised in that other 
state, as to hold real or personal property, to buy or condemn land 
for a railroad, or use it for profit, or to pursue remedies in the 
courts of such state. But with the consent of such state, express 
or implied, it may authorize it to do any of these acts. These 
privileges differ in degree, but not in kind, from the commercial 
powers generally allowed to foreign corporations. The power of 
a foreign corporation to exercise some of these functions in a state 


1 Wheaton’s International Law, §§ 77, 79; Wharton’s Confl. Laws, ch. 7. 
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might be implied from its general policy, while others, as that of 
eminent domain, could only be derived from an express statute. 

There is, then, no principle of public law which prohibits a state 
from authorizing a foreign corporation to extend a railroad into its 
own territory, and for that purpose to buy or take land, and, after 
its construction, to maintain and operate it. The corporation still 
remains one corporation, a domestic corporation in the state which 
created it and a foreign corporation in the other, enjoying the fran- 
chises conferred by its charter in the one, and the powers derived 
from the enabling act in the other. There certainly is no reason 
for treating it as two corporations severed by the boundary line of 
the two states. 

The question is not so simple where two states by common 
legislation create the same corporation. In this case it is not 
merely the creature of one state with enlarged powers derived 
from the other, but it is as much the creature of one state as of 
the other.’ If, however, the intent of the legislation of both was to 
make one’ corporation only, there is no legal or constitutional 
necessity for treating it as two corporations in any suits or pro- 
ceedings by or against it. The theory of two corporations existing 
in one thus created, is a mere conception of the mind and does not 
rest upon any legislative intent or the actual state of things. It 
fails likewise to be of practical use in determining the respective 
rights of the corporation and of the public, and in adjusting to 
them the proper remedies. The corporation in each state has a 
common stock, the same shareholders and the same property, thus 
answering the essential conditions of unity, and there are no analo- 
gies for treating it as a duality. 

The unity of the corporation is consistent with its being subject 
to different laws in the different jurisdictions. In this respect it 
does not differ from insurance or other corporations, which may 
have certain powers in the state creating them and have less or 
greater powers in other states in which by comity they are permitted 
to act. The railroad and franchise may be held by a different 
tenure in each state, with greater capacity for alienation and greater 
liability to forfeiture in one than in the other. They may be capa- 
ble of mortgage or sale, or be subject to execution in one state 
and not in the other, so that the ownership of the road may become 
severed, — the corporation still owning the part lying in one state 
and ceasing by voluntary or involuntary alienation to own the 
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part lying in the other. Legislative and judicial proceedings may 
terminate its capacity to act in one state, while its capacity to act 
in another remains. These propositions are but illustrations of the 
exclusive sovereignty or jurisdiction of a state within its own lim- 
its. Still further, upon this fundamental principle which places 
real and personal property under the local laws of its site, a state 
may, for the purpose of protecting its own citizens, cause the prop- 
erty of either kind belonging to a foreigner or foreign corporation 
found within its limits to be applied to the payment of domestic 
creditors as against an assignment in bankruptcy made in the state 
of his domicile. This power of a state is, as between the states 
of this Union, now controlled by the operation of the national 
bankrupt act, but it may be referred to as illustrating the general 
question. 

It may be remarked, that, owing to the peculiar character of rail- 
road corporations as regards the nature of their property, their fran- 
chises and public duties, when owning and operating a road lying in 
different states, the co-operating legislative and judicial action of 
such states is necessary to prevent great embarrassment and com- 
plication as to the rights of stockholders and creditors; but this 
circumstance does not seem sufficient to make a corporation a 
duality, which the power or powers creating it by fair construction 
intended to have exist and act as a unity. 

The suggestion is ventured that the figurative language of Chief 
Justice Taney, often quoted, has not been of practical use in deter- 
mining the status of a corporation established by, or receiving 
powers from different states.2, While properly descriptive of the 
local character and capacity of a corporation, in the absence of 
express or implied authority from other states, it gives little aid 
in determining the status of a corporation which has received such 
additional authority. 

With this statement of the doctrines applicable to the status of 


1 Wharton’s Confl. Laws, §§ 386-392, 840-852; Story’s Confl. Laws, § 390-410; 
2 Kent Com. 406-408 ; Guillander v. Howell, 85 N. Y. 657; Wheaton’s International 
Law, § 88. 

2 “ A corporation can have no legal existence out of the boundaries of the sover- 
eignty by which it is created. It exists only in contemplation of law, and by force 
of the law; and where that law ceases to operate, and is no longer obligatory, the 
corporation can have no existence. It must dwell in the place of its creation, and 
cannot migrate to another sovereignty.” Bank of Augusta v. Earle, 13 Peters, 519, 
688. Taney, C. J. 
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a railroad corporation established in different states, it remains to 
review the leading authorities. In a suit in the Circuit Court of 
the United States for the District of Indiana, involving the juris- 
diction of the circuit courts of the United States, which in cases 
dependent upon the citizenship of the parties is conferred only 
“where the suit is between a citizen of the state where the suit is 
brought and a citizen of another state,” the opinion treated briefly 
of the character and status of the Ohio and Mississippi Railroad 
Company, the owners of a continuous railroad in the states of Ohio 
and Indiana. The company in its declaration alleged itself to have 
been created by the laws of the states of Indiana and Ohio. The 
court considered that a corporation created by the legislation of 
both states with the same capacities and powers and for the same 
objects, and referred to in the laws of the states as one corpo- 
rate body, although composed of the same persons and represented 
by one name, was nevertheless, as a legal and constitutional neces- 
sity, two distinct and separate corporations, upon the ground that 
a corporation is the creature of the sovereignty which brought it 
into being, and can have no legal existence beyond its jurisdiction.? 

In a case decided by the Supreme Court of Illinois, it was said of 
a corporation created by the co-operating legislation of Wisconsin 
and Illinois : — 

“ Our view of the effect of the consolidation contract between 
the Rockton (Illinois) company and the Wisconsin company, which 
we hold to have been legally made, is briefly this. While it created 
a community of stock and of interest between the two companies, it 
did not convert them into one company, in the same way, and to the 


1 “Tt is true, that a corporation by the name and style of the plaintiffs appears to 
have been chartered by the states of Indiana and Ohio, clothed with the same capa- 
cities and powers, and intended to accomplish the same objects, and it is spoken of 
in the laws of the states as one corporate body, exercising the same powers and ful- 
filling the same duties in both states. Yet it has no legal existence in either state, 
except by the law of the state. And neither state could confer on it a corporate 
existence in the other, nor add to or diminish the powers to be there exercised. It 
may, indeed, be composed of and represent, under the corporate name, the same 
natural persons. But the legal entity or person, which exists by force of law, can 
have no existence beyond the limits of the state or sovereignty which brings it into 
life and endues it with its faculties and powers. The president and directors of the 
Ohio and Mississippi Railroad Company is, therefore, a distinct and separate corpo- 
rate body in Indiana from the corporate body of the same name in Ohio, and they 
cannot be joined in a suit as one and the same plaintiff, nor maintain a suit in that 
character against a citizen of Ohio or Indiana in a Circuit Court of the United 
States.” Ohio § Miss. R.R. Co. v. Wheeler, 1 Black, 286, 297. Taney, C. J. 
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same degree, that might follow a consolidation of two companies 
within the same state. Neither Illinois nor Wisconsin, in author. 
izing the consolidation, can have intended to abandon all jurisdie- 
tion over its own corporation created by itself. Indeed, neither 
State could take jurisdiction over the property or proceedings of 
the corporation beyond its own limits.” ! 

The doctrine that there are necessarily two corporations where 
the legislatures of two states by co-operating acts authorize the 
same persons or body with the same name, powers, liabilities, and 
an identity of capital stock, to construct and maintain a railroad in 
the two states, is now rejected by the Supreme Court of the United 
States. According to the recent and better view, the question 
whether there is a unity in the corporation and in the proprietorship 
of the road is always one of legislative intent, and not of legislative 
power or legal possibility. Several states may, by competent 
legislation, unite in creating the same corporation or in combining 
several pre-existing corporations into a single one. One state may 
make a corporation of another state, as there organized and con- 
ducted, a corporation of its own as to any property within its 
territorial jurisdiction. A state may, by an enabling act, author- 
ize a corporation created in another state to build and operate a 
railroad within its limits without creating a new corporation, 
Thus, where the state of Maryland incorporated the Baltimore 
and Ohio Railroad Company to construct a railroad from Balti- 
more to the Ohio River, in the states of Maryland and Virginia, 
and subsequently the state of Virginia granted to the company 
within its territory the same rights and privileges, and subjected 
it to the same obligations as had been granted and imposed by the 
state of Maryland in its act referred to, it was held that after such 
enabling act it remained one and the same corporation in name, 
locality, capital stock, and management, with only extended powers 


and an enlarged sphere of operations, being still a Maryland cor- 


poration with a license in Virginia of a broad and comprehensive 
character. The company being further authorized by Congress to 
extend a branch into the District of Columbia, still remained a 
Maryland corporation, with a license to build and operate a railroad 
in the national territory. It was, therefore, held in a suit against 


1 Racine & Miss. R.R. Co. v. Farmers’ Loan & Trust Co., 49 Ml. 331, 348. The rights 
of parties under the mortgage of the Wisconsin division were in controversy in 
Cram v. Farmers’ Loan § Trust Co., 5 Robertson (N. Y.), 226. 
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the corporation, brought in the District of Columbia, for an injury 
upon the part of the road lying in Virginia to a passenger who had 
bought a ticket in the district for a passage from the city of Wash- 
ington over the road in Maryland and Virginia to a place in Ohio, 
that the corporation created by the state of Maryland was the same 
in the different jurisdictions, and-was liable to a suit in the District 
of Columbia, where it was permitted to exercise its authority upon 
the implied condition of consenting to be sued there for an injury 
occurring upon the part of the road lying outside of it.! 

Whatever may be the view taken as to whether a corporation 
created by different states is one corporation in both or a distinct 
one in each, a mortgage made by it conveying its entire road is 
treated as one mortgage. Thus where a company owning a rail- 
road lying in two different states under charters from each, mort- 
gages the whole road and franchise, and its right to redeem in 
one state is sold on execution, the purchaser of the equity will be 
allowed in that state to redeem the whole road from the mortgage.” 

A corporation created by the legislation of two states and own- 
ing a line of road extending from a place in one state to a place 
in the other, was treated as one corporation in determining the 
limits of the taxing power of a state. Bonds having been issued 
by the corporation, secured by a mortgage of the entire road, it 
was held that a tax upon the bonds by one of the states would be 
a tax upon property and interests beyond its jurisdiction and there- - 
fore beyond its powers.® 

The question whether a corporation created in two states and 
operating a railroad in them is to be considered as one or two cor- 
porations has been raised in proceedings in bankruptey, but it was 
not found necessary to decide it. It was held that whether it was 
one corporation, or two corporations chartered by different states, but 
united, and having in all respects a common interest, with common 
property, common stock, and one set of creditors; or even an 
anomalous body not precisely answering either of these deserip- 


1 Baltimore § Ohio R.R. Co. v. Harris, 12 Wallace, 65. The same view of the 
unity of a corporation created by different states was taken some years before (1859) 
by the Supreme Court of Connecticut. Bishop v. Brainerd, 28 Conn. 289, 299. See 
also Dennistoun v. N. Y. & N. H. R.R. Co., 1 Hilton, 62. 

2 Wood v. Goodwin, 49 Maine, 260. See Racine § Miss. R.R. Co. v. Farmers’ Loan 
& Trust Co., 49 Ill. 881. 

8 Northern Central R. Co. v. Jackson, 7 Wallace, 262. But see Maltby v. Reading & 
C. R.R. Co., 52 Penn. St. 140. 
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tions, —the district courts of the United States within the states 
in which the corporation was thus established, after the analogy 
of bankrupt partnerships with partners resident in different dis- 
tricts, each have jurisdiction in bankruptcy over proceedings 
against it, and the court in which the petition is first filed acquires 
exclusive jurisdiction! 

A railroad corporation, created and exercising its franchises and 
having its property in different states, may be restrained in one 
from using its corporate funds for other than corporate pur. 
poses in both states.2 Such a corporation remains a domestic 
corporation in each state, although established in another. It 
does not, by obtaining a charter from another state, relieve itself 
from its obligations or change its relation to the state which 
created it. A court of equity of a state, where a railroad lies in 
part within it and in part within another state, may authorize and 
compel a trustee under a mortgage of the entire road, who is with- 
in its jurisdiction, to sell whatever interest of the corporation will 
pass under the mortgage.® 

A charter granted by two states to a railroad company has been 
said to be a compact between them to be construed liberally with 
reference to its objects, and not according to the local usages of 
either.6 This statement, however, refers only to the spirit with 
which such a charter granted by different states to the same cor- 
poration is to be construed. It cannot be understood literally, as 
the Constitution of the United States forbids a state, without the 
consent of Congress, to enter into any agreement or compact with 
another state.’ 

A grant of authority to a foreign corporation to exercise its fran- 
chises and hold property in a state, does not confer jurisdiction on 
the courts of the foreign state as to such property. Thus where 


1 In re Boston H. & E. R.R. Co. (U.S. Cir. Ct. Conn.) 6 Nat. Bank Reg. 209; 
In re Boston H. & E. R.R. Co. (U.S. Cir. Ct. S. D. N. Y.) 222. 

2 State v. Northern Central R. Co., 18 Md. 193, 215; Baltimore § Ohio R.R. Co. v. 
Glenn, 28 Md. 287, 320; March v. Eastern R.R. Co., 40 N. H. 548, 577. 

3 Spraque v. Hartford P. & F. R.R. Co., 5 R. 1. 238. 

4 Commonwealth vy. Pittsburg & C. R.R. Co., 58 Penn. St. 26. 

5 McElrath v. Pittsburg & S. R.R. Co., 55 Penn. St. 189. 

6 Brocket v. Ohio & Penn. R. R. Co., 14 Penn. St. 241, 244; Cleveland §& P. RR 
Co. v. Speer, 56 id. 325. 

7 Art. L, sect. 10. 
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two corporations of different states are consolidated under lawful 
authority, one of which was subject to a mortgage prior to such 
consolidation, the courts of the other state do not thereby acquire 
jurisdiction so as to enforce a foreclosure of the mortgage.! 


E. L. P. 
1 Eaton § H. R.R. Co. v. Hunt, 20 Ind. 457. 
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DUMPOR'S CASE. 


A NEW commentary on Dumpor’s Case and the law of conditions of 
forfeiture, in view of the elaborate and careful annotation thereon 
in Smith’s Leading Cases, might seem at first a work of supereroga- 
tion. Itis nevertheless true that while the essays in question were 
exceedingly full and well considered upon various derivative topics, 
arising in the consideration of the general law of conditions, the 
soundness of the decision itself was hardly referred to, and the 
extent to which it was either justified by the state of the law when 
it was pronounced, or has been since confirmed by adjudication or 
clear authority, was passed by as a matter too well settled for dis- 
cussion. ** Though Dumpor’s Case always struck me as extraordi- 
nary, it is the law of the land,” says Lord Eldon in 1807.! “ The 
profession have always wondered at Dumpor’s Case, but it has been 
law for so many centuries that we cannot now reverse it,” says Sir 
James Mansfield in 1812.2 And this decantatum has since been 
echoed in cases almost without number, and iterated by text-books 
as if it was the result of elaborate examination and sound judicial 
authority.* 

We propose to show in this paper, in the first place, that the case 
in question was originally without foundation in the law of conditions, 
as it then existed, and was without subsequent confirmation by deci- 
sion until the case first above cited ; that it had, therefore, no greater 
claim to be recognized at that time as settled law than any other 
“venerable error:” that,in the second place, since that recogni- 
tion it has, with hardly an exception, been confirmed by no deci- 
sion ; and, while referred to by the dicta of judges or text writers 
as law, has been with almost entire uniformity disapproved of in 


1 Brummell vy. Macpherson, 14 Ves. 173. 

2 Doe v. Bliss, 4 Taunt. 786. 

3 See per Nelson, C. J. Dakin v. Williams, 17 Wend. 447; Walworth, Chancellor; 
8. c., 22 Wend. 201, 209. Also Tenn. M. §& F. S. Co. v. Scott, 14 Mo. 46; Lynde v. 
Hough, 27 Barb. 415 ; Williams, Real Prop. 354; 2 Prest. Conv. 197 ; 2 Greenl. Cruise, 
10, &e. 
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regard to the doctrine it propounds, and only recognized by each 
case on the ground that the principle it declares has been so long 
conceded as settled law:! and that, in the third place, the idea on 
which it was actually founded has been entirely controverted by 
modern decisions. 

The case, as reported by Lord Coke? was decided 45 Eliz. (anno 
1603), and was this: A lease for years by the President and 
Scholars of Corpus Christi College, Oxford, was upon “ proviso that 
the lessee or his assigns should not alien” “ without the special 
license of the lessors.”” Such a license was granted by the lessors 
to the lessees to alien quibuscunque; and the lessee aliened the 
term to one Tubbe, from whom by mesne assignment it came to the 
defendant. The lessors re-entered for condition broken by the latter 
assignment, and demised to the plaintiff, who entered and sued the 
defendant in trespass for a re-entry made upon him by the latter. 
It was held by the Court, ‘* that the alienation by license to Tubbe 
had determined the condition. So that no alienation which he [or 
any one else] might afterwards make could break the proviso or 
give cause of entry to the lessors.” In the report of this case by 
Coke various reasons or rather various forms of one reason are 
given for this “ extraordinary ” conclusion ; but when examined they 
will be found to be merely iterations in different shapes of the propo- 
sition, that a condition is an entire thing and cannot be apportioned. 
In considering the weight of this case it is to be borne in mind, 
that Coke in his reports, as a rule, expanded the points decided 
according to his notion of their importance, and that much if not 
most of the so-called resolutions of the Court are the amplifications 
or disquisitions of the reporter. That this was so in this case will 
be apparent on referring to the parallel report in Croke,? where it 
appears that five points were made for the defendant in the case, and 
that the rule in question, which occupies in Coke all but five lines 
of the three pages of the report, is determined by the three judges 
— Popham, Gawdy, and Clench — in a dozen lines. 

In the report in Croke the argument of defendant’s counsel is 
based on the entirety of a condition and its insusceptibility to 
apportionment, and the case of Lylds y. Crompton is relied on, 

1 See authorities in preceding note, and post. 

24 Co. 119; 8. c. nom. Dumper v. Syms, Cro. Eliz. 315, where it is reported as 
decided 40 Eliz., and in 1 Rolle, Abr. 471 as 43 Eliz. 

3 Cro. Eliz. 815. 


* 1 Rolle, Abr. 472; 8. c. Leeds v. Crompton, Godb. 98, decided 28, 29 Eliz. 
VOL. VII. 41 
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where, on a like condition in a lease to three, a license was granted to 
one to alien parcel of the demised premises, and this was held to bar 
the lessor from entry for a subsequent unlicensed alienation of the 
residue by the other two. One other case was also referred to. 
Upon this the Court say that “the condition was gone and dis- 
charged by this dispensation to alien to the lessee himself; for the 
condition being once dispensed with, it is utterly determined ; for 
it cannot be discharged for a time and in esse again afterwards.” 
Popham, C. J., then refers to and denies the sounduess of a case? 
which had held the exact opposite of Lylds vy. Crompton, supra ; 
adding, ** the lessor cannot enter, because if he should enter for the 
condition he should enter upon the entire [estate] as it was limited ; 
and if he should enter upon the entire he should destroy that which 
he had licensed to be aliened, which he cannot do, and therefore 
the condition is entirely gone; for it cannot be in esse for part and 
destroyed for the residue.” 

This is the whole of this celebrated case. But before proceeding to 
examine the law of conditions and the authorities bearing thereon, 
as they existed at this time, we recur a moment to Coke’s report. 
In Croke the decision is, as we have seen, based solely on the entirety 
of the condition ; and this though it expressly and in terms con- 
templated assignment, as it ran to and bound the lessee and his 
assigns, is held defeated by one assignment in the very mode agreed 
upon in the demise ; viz., by license. The natural construction would 
clearly have been that suggested by Lord Eldon.* “ When a man 
demises to A., his executors, administrators, and assigns, with an 
agreement that if he or they assign without license, the lessor 
shall be at liberty to re-enter, it would have been perfectly reason- 
able originally to say that a license granted was not a dispensa- 
tion with the condition, the assignee being by the very terms of the 
original contract restrained as much as the original lessee.” But 
as appears by the language of Popham, C. J., which we have quoted, 
the case was decided in mistaken analogy to cases where the con- 
dition was sought to be apportioned between several parcels demised, 
or part conveyances of the reversion.‘ 

The reasons given by Lord Coke are in the same key, namely, the 
entirety of the condition; and are sought to be supported by the same 

1 Anon., Dyer, 152; post, p. 624. 2 Dyer, 334. 
3 Brummell v. Macpherson, 14 Ves. 178, 176. 
4 Lylds v. Crompton, 1 Rolle, Abr. 472. Winter’s Case, Dyer, 808. Anon., Dyer, 152. 
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analogy and the same references. They do not advance the case 
at all beyond the proposition stated in Croke ; but they are worthy 
of attention as showing the inevitable consequences of the doctrine, 
in which view we shall recur to them later. ‘ The lessor,”’ he says, 
“could not dispense with the alienation at one time and that the same 
estate should remain subject to the proviso after.” The next reason 
is the same idea expanded. ‘“ And although the proviso be, that the 
lessee or his assigns shall not alien, yet where the lessors license 
the lessee to alien, they shall never defeat, by force of the said 
proviso, the term which is absolutely aliened by their license, inas- 
much as the assignee has the same term which was assigned by 
their assent ; so if the lessors dispense with one alienation, they 
thereby dispense with all alienations after; for inasmuch as, by the 
force of the lessor’s license and of the lessee’s assignment, the 
estate and interest of Tubbe was absolute,’ &c. But how was 
Tubbe’s estate absolute. The assignment by the lessee, though 
unrestricted, could of itself effect no such result; for he could not 
grant a greater estate than he himself had. But the license gave 
him no greater estate nor enlarged his original one: it simply 
authorized him to transfer what he received by the demise, which 
was an estate restricted to his personal occupancy. Of this restric- 
tion, and this only, the license relieved him, and it was the estate 
freed from this restriction only that he transferred. The fallacy 
of the court’s argument lay in their confounding the right of the 
lessee to transfer without restriction, with a right in him to enjoy 
without restriction. The demised estate never was freed of the 
condition, so far as it related to assigns. It was not before the 
assignment, for the license was simply for the lessee, and not for his 
assigns to alien; nor at or after the assignment, for then the license 
was exhausted. 

In order therefore to sustain their point the broad proposition had 
to be maintained by the court, that the alienation in question was 
really an apportionment of the condition or in analogy thereto, and 
that although the license was in terms no dispensation with the 
condition as originally created, but simply pursuing the exception 
there stated, yet a condition in a lease was a mysterious entity 
that operated independently of the contract which created it, or 
the benefit of the party for whom it is reserved, and, if its oper- 
ation was once interfered with, ceased to exist. 

That such was the view entertained by Lord Coke is evident from 
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his decisions at this period,’ and from the similar doctrine laid 
down by him, and which obtained equally at that time, that a condi- 
tion of avoidance in a lease was absolute, and terminated the lease 
without the lessor’s will, or even against it, —a proposition which 
the sounder sense of a later day has entirely repudiated.2» We come 
then to examine the rule forbidding the apportionment of a condition 
and see on what it was founded, and with what limitations; and 
what application it has to the doctrine of Dumpor’s Case. 

A condition is a creature of contract. It gives, however, rights 
of a more sweeping character than a mere covenant, laying, as it 
does, the foundation of a proceeding in rem, enforceable by the 
party himself in whose favor it is created ; affecting the quality of 
the estate to which it is annexed ; and when enforced abrogating all 
intermediately acquired derivative rights. Thus dower and cur- 
tesy in real property,’ or the title of a bond fide purchaser without 
notice in personal property* are equally defeated by the enforce- 
ment of a condition. A condition does not affect the intermediate 
enjoyment of the estate already had by the grantee, and in so far 
is unlike a rescission of a contract ; but it seems logically to follow 
from its nature, as a defeasance or defeat of the grant made, that 
all intermediate creations of title by the grantee should fall with his 
estate, and to this extent it is in effect precisely like a rescission. 
Hence if there existed prior and valid parcel alienations made by 
or with the consent of the grantor, and which he was therefore 
estopped to defeat, a technical or strict construction of a condi- 
tion, as a rescission, which to be good, must be total, would hold 
the condition barred and destroyed thereby. And such.a strict con- 
struction seems to have been adopted in regard to conditions 
generally. 

Thus in an early case® it was held that if the condition was, 
that ** it shall not be lawful for the lessee to give, grant, or sell his 


estate, &c., without the leave of the lessor,” as assigns were not — 


mentioned, it did not outlast the lives of lessor and lessee, and the 
latter’s executors succeeding to the term, as assigns in law, might 
alien without leave. But as it had been held in the course of the 


1 See Hitchcock v. Fox, 1 Rolle, 68, 70; commented on later. 

2 Taylor, Landl. & T. (5th ed.), §§ 412, 492, and cases cited, post p. 627. 

3 1 Washburn, Real Prop. 132. 

4 Coggill v. Hart. & N. H. R.R.,8 Gray, 545; Whitney v. Eaton, 15 id. 225. 

5 Anon., Dyer, 66. ' 

6 Whether devisees, executors, or administrators were assigns or not, was formerly 
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case of Stukely v. Butler} that, if assigns were mentioned, there 
could be no restraint by condition against alienation, the result 
was that no conditions against alienation could be made which would 
operate beyond the life of the lessee. The former notion was, how- 
ever, corrected by later decisions. 

In the same spirit of literal and strict construction, the doctrine 
of the non-apportionment of conditions seems to have been estab- 
lished ; if, indeed, it should not rather be said to have been assumed. 
The authorities on the point seem certainly to justify the latter 
phrase. 

In Dumpor’s Case, three cases are referred to as conclusive on . 
this doctrine.? The first of these was upon the apportionment of 
the condition as a severance of the reversion. It seems to have 
been very fully discussed, as if the point were still new, and is 
given in several different reports;* that in Leonard being at the 
greatest length, but that in Dyer the clearest. The case, which 
was decided, 14 Eliz. (1572), was that, after a lease for years of 
three several manors rendering rent, with a condition, if the rent 
or any part of it were behind, of re-entry into “ all of said manors,” 


the lessor granted the reversion of part of manor A to one person, 
and of the residue of A and all the other manors to another. 

The question was whether the latter grantee could enter for con- 
dition broken. Itwasheld not. “ Allagreed that, by a grant of the 
reversion of part of the lands, the condition is confounded in all, 
for it is a thing penal and entire and cannot be apportioned... . 


much debated. That devisees were, seems to have early been settled: Parry v. Har- 
bert, Dyer, 45 b; Knight’s Case, Cro. Eliz. 60; Berry v. Taunton, Cro. Eliz. 331; notwith- 
standing some doubts: For v. Swan, Styles, 483 ; Hitchcock v. Fox, 1 Rolle, 48. Exee- 
utors, on the other hand, as well as administrators, come in by act of law, and it was 
then and has ever since been held that, even if assigns were expressly mentioned, 
this would not include those who came in in invitum, as by act of law: Windsor v. 
Berry (24 Eliz.), Dyer, 456n.; Anon., Dyer, 6a; Anon., Dyer, 45 a; Moore v. Farrand, 
Leon. 3; Anon., 3 Leon. 67; Doe v. Carter, 8.T. R. 57; Doe v. Bevan, 3 M. & S. 353; 
Smith vy. Putnam, 8 Pick. 221; Bemis v. Wilder, 100 Mass. 446 ; Jackson v. Sheetz, 18 
Jolins. 174, &c., and, as such legal assignee ought not to be incumbered with the term, 
his assignment was not prohibited by a like condition: Moore v. Farrand, and Doe v. 
Bevan, supra; though Anon., Dyer, 6 a, seems contra. 

1 Hobart, 168, 170. 

2 Dennis v. Loring, Hard. 27; Weatherall v. Geering, 14 Ves. 511. 

3 Winter's Case, Dyer, 808; Anon., Dyer, 152; Lylds v. Crompton, 1 Rolle, Abr. 
472; 8. c. nom. Leeds v. Crompton, Godb. 98. 

4 As Winter’s Case, Dyer, 808; 8. c. nom. Lee v. Arnold, 4 Leon. 27; 8. Cc. nom. 
Appowel vy. Monnoux, Moor. 97. 
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And the lessor may not enter into these lands for condition broken, 
for then he might destroy his own grant and therefore he cannot be 
as to that of his former estate.” ‘ All except Mounson thought that 
the assignee ought to be of the entire reversion, as it was in the 
lessor himself who made the condition, and not of part of the rever- 
sion, for divers inconveniences,” &c. And there can be no doubt 
that, on a strict construction, this was a just conclusion, for the 
condition in this case was to re-enter into “ all the manors,” which 
clearly meant that the reversionary title should remain in one per- 
son only, for if this right accrued to each parcel grantee of the 
reversion their claims to the whole would at once conflict. 

If, however, a sensible instead of this strict and literal construe- 
tion had been adopted, and the condition taken distributively, there 
would seem to be no violation of legal principle in apportioning, 
even in this case, the condition, any more than the covenant it was 
inserted to enforce ; and the true effect of the rule, that the lessor 
should be in of his old estate, would be merely that he should be 
relieved from all intermediate incumbrance or derivative title or 
claim created by the lessee, not that he should be construed to claim 
what he had effectually parted with; in other words that, as the 
condition was inserted for his benefit, he could waive its operation 
in part, though he should not be prejudiced by intermediate acts 
of the lessee. 

That a similar construction was given in the second of the cases 
referred to is not by any means clear. Here it was not the rever- 
sion which was severed, but the premises demised. The case, as 
given in Rolle’s Abridgment,! is certainly broad enough. “ Si A leas 
terre al 5 sur condition que eux ou ascun de eux nalieneront sans 
license del lessor et puis lun alien per license del lessor, ceo dis- 
charge tout le condition quant a lauters deux aussi.” In Godbolt? 
however, the report is, that * the lessor made a license that A., B., 
or ©. might alien: ” the question seems to have been whether * the | 
same is a good license, notwithstanding the uncertainty ;” and 
there is not a word of discharge by a partial license. 

On the contrary, in the case reported in Dyer, 334 (16 Eliz.), 
exactly the opposite doctrine was laid down. The case was on a 
demise and condition similar to the last. ‘The lessee by the 
assent of the lessor aliens parcel, and afterwards he aliens the 
residue without his assent, and he for that re-enters into the residue. 


1 472. 2 Pp. 93. 
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And it was doubted in B. R. whether he could do that, inasmuch as 
he had dispensed with part of the condition which is an entire 
thing, &c. And afterwards the entry of the lessor into the residue 
was adjudged to be lawful notwithstanding,” &c. 

This decision is denied to be law in Dumpor’s Case. But it is 
surely as sound in principle as the point in Lylds v. Crompton; 
and as authority is better than that which only appears in a digest, 
and is not mentioned in the actual report. Moreover the court 
which pronounced this decision is the same which decided Winter's 
Case two years before, — the case mainly relied on by the court in 
Dumpor’s Case,—and there seems no reason to doubt the correctness 
of the report of one more than of the other decision. 

It is moreover remarkable that while the entirety of a condition 
is thus insisted on, and its insusceptibility to apportionment con- 
sidered so essential a characteristic, the very courts which most 
strenuously enforced this doctrine-limited it to apportionment by 
the act of parties; and admitted that apportionment could always 
take place by act of law.! But if the condition were in its nature 
entire and indivisible, one apportionment would be as fatal as the 
other; and there was no greater reason why the levying creditor, 
assignee in bankruptcy, or heir to estate in borough English or 
copyhold should avail himself of the condition for his parcel 


“of the reversion of the estate demised than any parcel grantee of 


the landlord. It is indeed such distinctions without a difference 
as this that mar the symmetry of the real property system of law 
bequeathed to us. 

But even if we concede that this doctrine of the apportionment 
of conditions, so imperfectly supported by authority, has become too 
firmly established to be controverted at this late day, it affords no 
foundation for the rule in Dumpor’s Case. The analogy attempted 
between these cases of destruction of the condition either by sever- 
ance of the reversion or discharge of part of the demised prem- 
ises and the rule there applied, wholly fails. In these cases, the 
lessor, re-entering, cannot be in of his old estate; if he should, he 
would in the latter instance destroy his prior grant to the lessee, 
and in the former to the other parcel reversioner.2 But no such bar 


1 Dumpor’s Case, 4 Co. 119, 120; Appowel v. Monnour, Moor. 98; 8. c. Winter’s 


Case, Dyer, 308; Co. Lit. 215 a; 5 Viner, Abr. 800; Anon., Godb. 2; Anon., Moor. 
91; Anon., Dyer, 6 a. 


2 See supra, per Dyer, J., Dyer, 309; per Popham, J., Cro. Eliz. 816. 
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existed to the re-entry of the lessor upon the assignee in Dumpor’s 
Case. The lessor so entering is in of his old estate, and of all of 
it; and defeats no estate previously exempted from the operation 
of that entry. The license given relieved the estate of the lessee ; 
but by the same act that estate terminated and the assignee’s com- 
menced, to which the license had no application. 

Indeed, if the rule in Dumpor’s Case is closely scrutinized, it 
will be found to result in the extraordinary conception that it is im- 
possible to create a limit or exception to a condition in its inception 
without avoiding the condition in toto. This will be evident if we 
examine the third case relied on in the principal decision as author- 
ity.) “This clause in an indenture of lease for years. ‘ Provided 
alway . . . that neither the lessee nor his executors or assigns shall 
not alien nor grant over the term to any person or persons without 
license of the lessor, but to the wife or one of the children of the 
lessee.’ The lessee died, and his executors granted the term to one 
of the sons of the lessee according to the proviso. Quere whether he 
may grant this over to the stranger without a license. And Brooke, 
Brown, and Dyer thought he could not ; but by Stamford and Catlin, 
he may, because the restraint of the clause was determined when 
the grant was to the son. But quere this.” It is not a little sur- 
prising to find this cited as an authority for the determination of a 
condition when three judges out of five—two of them of such’ 
eminence as Brooke and Dyer — decided exactly the opposite. It 
seems, on the contrary, to be as strong an authority against the 
idea of Dumpor’s Case as could be imagined. 

But what is the proposition put forward by the two judges who 
thought the condition terminated? No other than this, that the 
lessor having prohibited any alienation except to the lessee’s own 
family, this meant unlicensed alienation through them. That is, 
that, by pursuing the exception originally made to the condition, 
the whole condition was defeated ; or, practically, that a condition 
to which there is an exception is defeated as soon as made. Surely 
the meaning of the lessor in this case was too plain for comment; 
namely, that there should be no alienation by the lessee or any one 
else except to the lessee’s own family, and no further. 

A condition that the lessee shall not alien to B. will not of course, 
on any construction, prevent A., to whom the lessee aliens, in turn 


1 Dyer, 152, 
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assigning to B.!_ It would be otherwise if the condition were that 
the lessee should not permit B. to take. 

The only confirmation therefore to the view taken by the two 
judges, is in the case of Wihitcheocke v. Fox, 12-14 Jac. 1 (annis 
1614-16) ;? which, as it occurred so soon after Dumpor’s Case, and 
was decided when Lord Coke was on the bench, is rather parcel of 
the doctrine of that case than a subsequent recognition of it. It was 
three times argued and often reported, but the report of Rolle, though 
diffuse, seems the most exact. The facts were that a lease was made 
upon the express condition that the lessee and his assigns should not 
alien except to his wife, and the residue to his children, or in 
default of these to his brothers. His wife dying without issue, he 
assigned to his brothers, who assigned over, for which latter assign- 
ment tlie lessor re-entered. Several other questions were mooted 
in the case at great length ; but, on the question of the validity of 
the condition, Coke thought that by the assignment to the brothers 
the condition was gone; holding broadly the exact position we 
have stated above as the necessary result of Dumpor’s Case, “ quant 
assignment est un foits fait solonque le condition, le condition est 
dispense,” or an assignment made in accordance with an exception to 
a condition defeats the whole condition ; and in support of this he 
referred to Dumpor’s Case as his authority. But this view was not 
concurred in, * mes lauters justices semble a douter de cest point.” 
At the third argument? the correct view was strongly urged, namely 
that an exception was no dispensation, and that the lessee’s assigns 
being restricted by the same instrument which allowed him to 
assign to his brothers, his brothers as such assigns were as much 
bound as he; “ici per cest exception ils esteant assignees ne sont 
exclude hors del condition.” Coke, however, adheres to his view 
(again relying on Dumpor’s Case) that an exception defeats the 
entire condition ; and it is probable that the other judges at last 
concurred in this opinion. If so, the doctrine of this case forms 
the clearest possible reductio ad absurdum of the idea of Dumpor’s 
Case. 

We conceive therefore, that, from this review of the law and the 
state of the cases at the time Dumpor’s Case was decided, it suffi- 


1 Anon., Dyer, 45a. 

21 Rolle, 389,s. c. nom. Hitcheock v. For, 68, 70; 8. c. nom. Whitchcot v. For, 
Cro. Jac. 898; 8. c. nom. Fox v. Whitchcock, Bulst. 290. 

3 1 Rolle, 890. 
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ciently appears that that idea has no support from any analogy to 
the doctrine of non-apportionment, even were this doctrine better 
founded on authority or principle than it seems to have been; 
secondly, that it was wholly without antecedent authority and con- 
trary to the only prior case really in pari materia and the grave 
authority of Dyer and Brooke therein ; and, thirdly, that when carried 
out to its natural consequence, as in Whitchcocke vy. Fox, it led toa 
conclusion clearly absurd. 

We are next to consider what modern recognition it has received. 
In 1807, after a lapse of two centuries, it is referred to by Lord 
Eldon,! as * the law of the land ;” and by Sir James Mansfield in 
1812? as “ law for so many centuries that we cannot now reverse 
it.” It is somewhat remarkable that in each instance the recogni- 
tion of its (supposed) authority was accompanied with the emphatic 
dissent from its soundness which we have quoted at the beginning 
of our paper; and we are led to inquire somewhat curiously into 
what intermediate confirmation it had received, to prevent its being 
then squarely overruled. It may excite some surprise to learn that 
in the whole period it had not been confirmed, indeed hardly even 
mentioned, ina single case. It had at most been merely acquiesced 
in by the bar, never recognized by the bench, and the expression of 
Mansfield, C. J., leaves it doubtful if even the former were the 
fact. These cases or rather this case of Brummel vy. Macpherson, for 
Doe v. Bliss turned as we shall see on quite a different doctrine, 
not only was the first, but, as will appear upon an examination of 
the decisions, was, with one somewhat doubtful exception, in the 
English Courts, the last and only case where the point was directly or 
even collaterally inissue. In the repeated references in the reports 
and text-books which have been since made to Dumpor’s Case, and 
which are often loosely stated as indorsements of it,’ the point did 
not arise, its principles have never been examined, and Lord Eldon’s 
ruling and remark, or that of Mansfield, C. J., have been echoed . 
without variation or inquiry; and the result of all the succeeding 
cases has been an almost unbroken dissent from the soundness of 
the rule, coupled with an acquiescence in it because of its sup- 
posed long standing; this last being wholly based on the case of 
Brummell v. Macpherson. 

In this case it was, it is true, affirmed. Three considerations are, 


1 Brummell v. Macpherson, 14 Ves. 170. 2 Doe v. Bliss, 4 Taunt. 735. 
8 1 Washb. Real Prop. 317; Taylor, Landl. & T. (5th ed.), §§ 286-288, 410. 
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however, to be borne in mind. First, that it was not likely that a judge 
of Lord Eldon’s proverbially cautious temper would be the first to 
overrule a case which had Coke’s positive authority to support it. 
It is even remarkable that his lordship could bring himself to com- 
ment upon it in the terms he did; “‘ video meliora proboque, deteriora 
sequor.” In the second place, it certainly does not add to the 
weight of his confirmation, that he refers to the case from Dyer, 
152 (upon which we have fully commented above), as sustaining 
Dumpor’s Case ; for, as the decision of the former case was exactly 
the reverse of the point to which it is cited in the latter, it seems 
much as if his lordship had not looked at the original report; and 
that, had he done so, his view of the weight of Dumpor’s Case 
might have been reversed, in spite of the long standing of that 
precedent. Indeed, it might well have been so; as this latter cir- 
cumstance presented little reason on the ground of inconvenience 
for adherence to the rule stare decisis. A holding under a lease 
is necessarily of brief duration ; and few titles, if any, could have 
been so founded on the discharge of a condition under the rule in 
question that such a decision could have unsettled them. Perhaps 
a case could hardly be presented where the correction of a vener- 
able error would have led to so few dangerous results. 

When a doctrine, admitted to be unsound, has nevertheless been 
so long “ the law of the land” that many titles are founded thereon, 
or that general commercial dealings and usages have conformed 
thereto, a valid reason may exist for hesitancy to overrule it. But no 
such considerations did or could, from the nature of the case, exist 
with regard to the proposition under consideration. A further argu- 
ment exists, however, at this day, that had not developed in Lord 
Eldon’s time, and which might have altered his lordship’s view in 
thiscase. It was a rule laid down with equal emphasis by Lord Coke 
as part of the law of conditions, conceived in the same spirit with the 
rule we are now considering,and much more consonant than that with 
common sense, that a lease for years expressed to be void became 
absolutely so by breach.! That this left the lessor at the mercy of 
a knavish lessee who desired to end his tenancy, and enabled the 
latter to take advantage of his own wrongful act, afforded no ground 
against it in the view of the earlier and of some of the later 
authorities.? Nevertheless, though it had remained as unquestioned 


1 Co. Lit. 214 4. 
2 Pennant’s Case, 3 Co. 64; Browning v. Beston, Plowd. 131; Mulcarry v. Eyres, Cro. 
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law for two centuries, at about the same period that Dumpor’s Case 
was affirmed by Lord Eldon, solely because it was “ the law of the 
land,” that is, had not then been overruled, the former doctrine 
was reversed, and the spirit of the engagement held to control its 
letter ; and such a term is now held not void, but voidable only at 
the lessor’s election.’ It is conceived that no reason whatever can be 
urged why the rule in Dumpor’s Case should not have been similarly 
overruled. 

The recognition which Dumpor’s Case has received since Brummell 
v. Macpherson, has consisted in nothing but the continued estab- 
lishment of exceptions to it, and limits to its application, which, if 
carefully reflected on by the courts declaring them, would have 
been perceived to virtually overrule it. 

In the next case, Macher v. Foundling Hospital? before Lord 
Eldon in 1813, Dumpor’s Case was referred to by him in the usual 
style, * It has long been settled at law,” &c., adding at once, how- 
ever, “1 should not have thought a very good decision originally.” 
He accordingly held that its construction should be strict, and 
that it did not apply to the case before him. This in fact was one 
of waiver not of license, and in accordance with the now well- 
settled distinction would have operated no discharge of the con- 
dition.® 

In the next case, Doe v. Bliss* (1812), however, this distinction 
was first taken in distinct terms, and has ever since been adhered 
to. The condition was against assigning or underletting; one 
underlease had been made, and subsequent rent received; and it 
was claimed that by Dumpor’s Case the condition was gone. The 
court, however, admitting Dumpor’s Case to be law in the depre- 
ciatory language quoted at the beginning of this paper, decide that 
a mere “ tolerance” of one breach is no bar to the entry for another ; 
and so the rule in question did not apply. There is no doubt that 
the conclusion was sound; but there is also as little doubt that 
there is no real distinction between a waiver and a license, and that 
whether a breach of a condition is allowed by prior authority or sub- 
sequent acquiescence, the breach is as clear, and the condition, if 
Car. 511; Finch v. Throckmorton, Cro. Eliz. 221; Doe v. Butcher, Douglas, 51 and n. ; 2 


Prest. Conv. 195-197; Kenrick v. Smith,7 W. & S. 41; Davis vy. Moss, 38 Pa. St. 346, 
853. 
1 Taylor, Landl. and T. (5th ed.), §§ 42, 492, and cases cited. Reed v. Tuttle, 35 
Conn. 25; Roberts vy. Geis, 2 Daly, 538. 

21 Ves. & B. 8 Taylor, Landl. & T. (5th ed.), § 287. 44 Taunt. 735. 
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discharged at all, is as much so by the one as by the other. In 
holding the condition not discharged by the waiver, but the breach 
only, the court in effect overruled the doctrine of Dumpor’s Case, 
for they denied the entirety of the condition and its consequent 
incapability to survive a breach, and affirmed the capacity of its 
obligation to be continuous. 

In Lloyd v. Crispe,) decided the next year, there was a condition 
against the lessee, his assigns, executors, &c., assigning without 
license, except by will. The lessee demised the term to his execu- 
tor, who assigned to the defendant. The latter occupied and paid 
the rent to the lessor, and then contracted to sell to the plaintiff, 
who at first paid a deposit, but subsequently refused to take, because 
the defendant had no license from the lessor to alien, and brought 
this action to recover back his deposit. It was held by Mansfield, 
C. J., at the trial, that the vendee was bound, as he knew of the 
restriction, to take the burden of removing it. At the hearing in 
the court above it was decided that this burden was on the party 
seeking to assign ; and a new trial was granted. This was the whole 
case, and it will be evident that Dumpor’s Case was not involved, or 
if it came in question at all was not followed. At least the doc- 
trine of the two judges in the case in Dyer, which Lord Eldon 
thought so much in point in Dumpor’s Case’ and which was so 
strenuously urged by Lord Coke in Whitcheocke v. Forx,* on the 
authority of Dumpor’s Case, namely, that an exception to a condition, 
if pursued, discharges the condition as much as a license, was clearly 
overruled ; for here the condition was considered to be still binding ~ 
on the defendant, notwithstanding the devise to the executor and his 
alienation to the defendant, under the exception. Dumpor’s Case 
had been referred to by counsel, who contended that the condition 
was discharged by the lessee’s devise or the executor’s sale to the 
defendant. But Gibbs, J., after stating Dumpor’s Case, said: 
“ But here is an exception out of the original restriction to alienate, 
so that in the original alienation by will there was nothing to 
license ;”’ and Chambre, J., added: “ It is no breach of the condi- 
tion if it is excepted by the condition itself. It is no violation of 
the condition imposed by the landlord. There is no permission 
given by him.” In the course of the decision, however, it was 
intimated by Mansfield, C. J., that a new trial might be of no use 
to the plaintiff, as the landlord by receiving rent had waived the 


1 6 Taunt. 249. 2 Dyer, 152. 3 See 14 Ves. 173. 4 1 Rolle, 70. 
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forfeiture if any had occurred by the executor’s assignment ; but 
as a new trial was in fact granted, and this remark was the obiter 
dictum of a single judge, in which the others did not join, it would 
in any event afford but little support to the rule of Dumpor’s Case, 
and is rendered of still less weight even as a dictum, from the fact 
that there was no forfeiture in this case at all; since, where one 
receives a devise of a term as executor, he is not assignee within the 
purview of the condition, and, as he takes the term merely virtute 
offivit, he is allowed in turn to assign, in order to realize the assets 
of the estate, without avoiding the lease.! 

Of equally little pertinency is the case of Doe v. Smith (1814)? 
Here, on a demise with a condition against assigning or underletting 
without license, the lessee became bankrupt, and his assignees in 
bankruptey sold the term to one who reassigned it to the original 
lessee, and he underlet. For this underlease, ejectment was brought. 
The case turned wholly on the provision of the Statute 49 George 
3, ¢c. 121, § 19, that a bankrupt should be relieved of all covenants, 
&c., after his assignees had accepted the lease. ‘The question is 
whether the legislature have not used such extensive words as to 
put an end to all covenants of the lessee whatsoever, and we are 
of opinion that they have.” It was accordingly held that there 
was no’forfeiture ; and Dumpor’s Case was not even referred to. 

The last of these cases was Mason v. Corder (1816).° The ques- 
tion here was the same as in Lloyd v. Crispe,* the action being 
assumpsit, for not accepting an assignment, against one who had 
contracted with the lessee to purchase the lease, and had refused 
to do so because the lessor would not license the assignment, the 
demise containing the usual condition against assigning without 
license ; and the court held, on the authority of Lloyd v. Crispe, that 
the lessee was bound to procure such a license, and nonsuited the 
plaintiff. So far, there was no question of Dumpor’s Case. But italso — 
appeared, that the lessor had offered to give a new and ‘similar 
lease to the assignee, with a like condition against his assigning, 
&c., init. This the court held he was not bound to take ; but that, 
as the lessee had contracted to sell him the lease, and as to do this 
would require the landlord’s license, and this if given would avoid 
the condition under the rule in Dumpor’s Case, the assignee had a 
right to expect the term free from the condition as the real purport 
of his bargain. This was certainly going an extraordinary length 


1 See ante p. 620,n.6. 265 Taunt.795. %7Taunt.9. * 5 Taunt. 249. 
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in interpretation. The sensible meaning of the bargain made 
rather was, that the assignee should be entitled to what the lessee 
had, namely an estate restricted from assignment, and no more, and 
not have a right to prescribe the mode in which the term should be 
transferred to him. Indeed this was urged by Best (afterwards 
Chief Justice of the C. P.), for the plaintiff, contending that the 
lessor might well under the lessee’s contract give his license to 
the assignment, with a like restriction upon the assignee’s alienation ; 
but Gibbs, J., “ intimated that there would be great difficulty in 
effectuating such a restriction, for that the doctrine of Dumpor’s 
Case is that the condition is indivisible.’ So far as this general 
proposition goes, we have amply shown heretofore that no such 
broad doctrine can be maintained ; apportionment by act of law, 
by the wrong of the lessee, or even by subdivision of the granted 
estate having long been well-established exceptions thereto. But 
precisely the thing here declared to be impossible, it has in effect 
long been settled, can be done; and the only means requisite “ to 
preserve the operative force of the condition so as to guard against 
future assignments,” is, when licensing an assignment, to execute 
therewith a defeasance. ‘ Leases for years are considered in law as 
mere chattel interests, they may be defeasanced by means of a grant 
or condition, as well after they are created as at the time of their 
creation ;”’! and the distinction between such a defeasance and a 
conditional license is only in the name,? as each reannexes to the 
term the condition deciared to be discharged.® 

We have been thus particular in the examination of these 
cases, because they are doubtless the foundation of the doctrine of 
Dumpor’s Case as a modern rule of law, and are usually referred to, 
as if expressly confirming that case in terms, whereas it was in 
issue, necessarily only in the first, and collaterally in the last. In 
one of the remaining four, it did not arise even in the remotest 
degree ; and, in the other three, was so far from being confirmed 
that these merely established a second exception thereto ; namely, 


1 2 Prest. Conv. 198, 199. So 2Greenl. Cruise, 10 n. “ Under the learning of 
defeasance a mode may be resorted to by which the objection generally made to give a 
license to assign can be obviated. Upon the assignment with license a deed of de- 
feasance should be executed in order to determine the lease on alienation by the lessee.” 
Sheph. To. 195. 

2 Thus the condition ia Fox vy. Whitchcocke is called equally a defeasance. 1 Bulst. 
290. 
3 Williams, Real Prop. 354. 
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that a waiver is no discharge, which is in effect as clear a denial 
of the entirety of a condition as the earlier and original exception 
of apportionment by act of law. 

What is a license, upon which so much stress is laid as a dispen- 
sation not of the breach, but of the condition itself’ It is simply 
“an excuse for a trespass.” It is personal merely, and oper- 
ates to relieve the party, otherwise chargeable with a breach of 
duty, from the consequences of that one default. It does not relieve 
him any further, and cannot justify any other default or series of 
defaults, nor enlarge his estate. These are elementary principles, 
for which a citation of authorities would be absurd. But what 
other or less is awaiver? It equally relieves from the consequence 
of the default or trespass when committed, and sanctions that, 
when done, which the license permitted to be done. Each therefore 
presupposes the trespass; that is, that the condition is broken, and 
each accepts and ratifies and adopts that state of facts. If, there- 
fore, the condition is gone by a license, it is equally so by a waiver ; 
and, in holding that a waiver does not discharge the condition but 
the breach only, we recognize not merely a return to common- 
sense interpretations, but the adoption of a doctrine radically 
inconsistent with Dumpor’s Case. 

But this logical consequence of these exceptions does not seem to 
have been apprehended, and we still find the courts reasserting them, 
and deciding in accordance therewith, and yet referring to Dumpor’s 
Case, as if this was not affected by them. In Doe v. Pritchard} 
the demise was on condition of re-entry, if the lessee became 
“insolvent and unable to go on with the lease.” After this hap- 
pened the lessor accepted rent ; and it was claimed, in defence to his 
ejectment, that this waived the forfeiture. It was contended in 
reply that the one breach might be, but that the condition still 
subsisted, as it imposed a continuous duty. The court held that 


the breach was complete once for all; and that Dumpor’s Case did 


not apply at all, because, as there was no breach after the waiver, 
the question of the continuance of the condition did not arise, 
Taunton, J., remarking obiter: “ There is a difference between 
waiving the condition as in Dumpor’s Case and waiving the par- 
ticular breach. The courts in modern times have been inclined in 
such cases to consider the breach overlooked rather than the con- 
dition as waived.? But the waiver of the condition is not necessary 
to the argument,” &c. 


15 B. & Ad. 689. 2 4 Taunt. 735. 
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In order to reconcile the asserted authority of Dumpor'’s Case 
with the admitted exceptions, text-writers have been driven to 
assert new distinctions. Thus an able author,! after quoting Sir 
James Mansfield’s comment thereon, suggests that, while a waiver 
will not discharge the condition against underletting and the like, it 
will a condition against assigning, as here the breach is complete once 
for all. On the other hand, a prominent English real property 
writer,? who is followed by a recent American writer ® asserts that, 
after the waiver of one assignment, the lessor may re-enter for a 
new one. And it is a sufficient answer to the former to say that 
there is no authority for any such proposition in any decided case. 
Doe vy. Bliss went on the ground of the “ toleration” or waiver, 
not of the character of the act prohibited by the condition, and the 
dictum of Patteson, J., in Doe v. Pritchard} was, as we have seen 
from the statement of that case, wholly obiter. 

On the other hand, it has been suggested that a license of a con- 
dition to underlet and the like, which from its nature is susceptible 
of more than one breach, will not discharge the condition, but the 
breach only. This proposition, which we shall notice hereafter in 
considering the doctrine of continuous conditions, though without 
the support of express modern decisions, and contrary to the 
opinion of some text-writers,® is based on the doctrine that a con- 
dition may be suspended; which is well sustained by the older 
authorities. Thus ina case decided 10 Eliz. (anno 1568),7 it was 
held that upon the seizure by a judgment creditor, under an elegit, of 
a moiety of the reversion, “le condicion fuit suspend pur tout,” 
meaning, apparently, that the condition would revive when the rent 
of the moiety had discharged the execution. Numerous similar 
determinations are mentioned by Mounson and Harper in their 
judgments in Winter's Case.8 So in a later case,? it was held that 
the second grantee of a reversion might avail himself of a condition 
reserved on a lease, though his mesne grantor could not. And this 
doctrine of suspension constitutes a third exception to the ideal 
entirety of a condition as conceived in Dumpor’s Case, and one 
which, equally with apportionment and waiver, are rather contradic- 
tions than exceptions thereto. 

1 Smith, Landl. & T. *117. 

2 Burton, R. P. Comp. § 853. 3 Washburn, Real Prop. *317. 

45 B. & Ad. 781. 5 1 Smith, Lead. Cas. (5th Am. ed.) 91. 

6 Woodfall, L. & T. (10th ed.) 550. 7 Moor. 91, pl. 225. 


8 Lee v. Arnold, 4 Leon. 27, 28. § Pain y. Malory, Cro. Eliz. 882 (48 Eliz.). 
VOL. Vil. 42 
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The American decisions relating to the rule in question are open 
to exactly the same comment as the English cases already discussed, 
and even in a stronger degree; as, with a single and somewhat 
doubtful exception, there has been no decision directly in point, and 
the rule has been recognized only to be distinguished, and solely 
on the ground advanced in Brummell vy. Macpherson. In England, 
owing to the express adoption of the rule by this case, it remained 
the law until repealed by statute ;! but in this country there is 
really nothing, with the exception above noted, and occasional 
dicta, more or less clear, to support it; and it has in no case been 
examined or approved on its intrinsic soundness. It stands, as it 
has been emphatically described by Mr. Williams,’ as an “ artificial 
and technical rule which . . . owes its origin to an antiquated 
system of endless distinctions without solid differences.” Bearing 
in mind then the clear distinction between the rule and the doctrine 
of non-apportionment which we have already sought to point out; 
and that the latter doctrine, whatever may have been its original 
soundness and proper limits, bears no analogy whatsoever to the 
rule in question, or gives any support thereto in the decisions 
which have enforced it,’ we proceed to examine the decisions in 
any way properly relating to Dumpor’s Case in this country. 

In Massachusetts there are certainly but two ;* and these of little 
pertinency. In the first, which is sometimes referred to asa case of 
waiver, the condition was in reality merged by the grantee’s subse- 
quently acquiring the whole of the reversionary estate. In fact it 
appeared that there had actually been no breach, because there was no 
refusal to perform the obligation. In the latter case there was merely 
a dictum on the subject, the question being whether a covenant had 
been discharged by a license; and the court held that it had not, 
adding: “It is not the case of a condition which when once dis- 
pensed with is discharged for all purposes, and cannot be revived,” 
which was not necessary for the decision. 

In Missouri the authorities are similarly unsatisfactory. In an 
early case® it is said: ‘* Dumpor’s Case, though much criticised by 
eminent judges, is still adhered to as law;”’ but it was held not to 
apply to contracts not touching the realty, and a condition in a 


1 22 & 28 Vict. c. 85; 23 & 24 Vict. c. 28. 2 Williams, Real Prop. 262. 
3 Van Rensselaer v. Jewett, 5 Denio, 121; Tinkham v. Erie R.R., 53 Barb. 393. 
4 Merrifield v.Cobleigh, 4 Cush. 178; Gannett v. Albree, 103 Mass. 872, 374. 
5 Tenn. M. §& F.S. Co. v. Scott, 14 Mo. 46. 
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policy of insurance that the insured should notify the company of 
a change of ownership, was held binding, after one assent to such 
a change had been given. There was, however, no soundness in 
the distinction attempted between real and personal contracts, 
and the ground taken, in fact controverted the rule of the case 
referred to. <A like dictum occurred in MeGlynn v. Moore ;} but 
the single point decided in that case was, that acceptance of rent 
after the structure is completed waives defects in performance of 
a contract to build. Dougherty v. Matthews? at first sight, seems 
more in point; a promise by an assignee of a lease, conditioned 
against the lessee’s assigning, to pay the lessor for his permission to 
assign being held nudum pactum. But the decision did not go on 
the dispensation of the condition by one assignment; but on the 
ground that the lease not being under seal and the condition in 
terms applying only to the lessee and not mentioning assignees, 
its obligation was personal to the lessee and could not bind assigns. 
The court say: ‘* The lease is not stated to be under seal, and there- 
fore the case does not come within the doctrine of covenants running 
with the land.” “The plaintiff proceeds on the assumption that 
the assignee could not himself assign the lease without the consent 
of the lessor ; but it is not made to appear by any thing contained 
in the petition that such consent was at all necessary,” &c. This is 
exactly the anonymous case in Dyer® hereinbefore referred to, and 
is undoubtedly sound. 

A case occurs in the early California reports,t whose looseness 
seems to accord with the generally unsettled state of things in that 
region at that day. It is held that a “covenant” [sic] against 
assigning without license is discharged by one authorized trans- 
fer. Dumpor’s Case is referred to, from which we may perhaps 
infer that there was a condition as well as a covenant here. The 
court, however, repeat that the “covenant” was discharged and 
add: ‘It is questionable whether in any case such a covenant 
would be enforced to produce a forfeiture. It is in restraint of 
alienation, and therefore against the policy of the law.” We do 
not know that much comment is necessary upon the opinion of a 
court that was ignorant that it is only conditions upon grants in 
fee that are so void.’ But as assigns do not appear to have been 


1 25 Mo. 384. 2 85 Mo. 520. 
8 Dyer, 66 a. 4 Chipman v. Emeric, 5 Cal. 49. 
5 Depeyster v. Michael, 6 N.Y. 467. 
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mentioned in this condition, the decision stands well enough on the 
same ground as the preceding one, though not adverted to by the 
court. 

In Virginia the point has been referred to in one well-considered 
case.) It was held here that one underletting was waived by the 
receipt of rent subsequently accruing ; and the case in fact was the 
same as Doe v. Bliss,* which was held to be conclusive. Dumpor’s 
Case was referred to and distinguished, and did not even receive 
the qualified approval which it has at times had. 

In Pennsylvania the point seems to have arisen twice. In the 
first case,® the facts are quite complicated ; but, so far as they relate 
to our present inquiry, seem to be that the plaintiff, then holding a 
leasehold interest in certain mills, transferred this to the defendant, 
on the agreement that he was to receive advances from the latter, 
who was also, as well as plaintiff, to give his personal services in 
working the mills, and neither was at liberty to assign without per- 
mission. There was no mention of assigns of either party. The 
defendant, with the plaintiff’s assent, was discharged from his under- 
taking, and another person substituted. But he desiring subse- 
quently to withdraw, the defendant sold out to a new party, and it 
was claimed that this was a forfeiture of his interest. The court, 
indeed, held otherwise as matter of strict law, but gave relief in 
equity by decreeing a reconveyance. It is remarked incidentally, that 
a condition once dispensed with is wholly gone. It may be conceded 
that this was so in this case, as the condition was personal to the 
grantee, and had been expressly released. It was not the case of 
a mere license, but of an entire substitution and discharge. But, 
apart from this consideration, the condition could not apply beyond 
the first alienation, as it did not run beyond the grantee or to his 
assigns, and so is exactly within the comment on the case of 
Dougherty v. Matthews, supra. 

The second case* is even less to the point. It was ejectment 
by the vendor against the vendee for breach of a condition to erect 
a breakwater and bloomery in two years. The former was built, 
the latter not ; but, after the time had expired, a different structure 
was substituted, with the grantor’s consent therefor. The terms 
waiver and license are somewhat loosely employed here; but it is 


1 McKildoe v. Darracott, 13 Gratt. 278. 


2 4 Taunt. 735. 3 Dickey v. McCullough, 2 W. & S. 88. 
4 Sharon Iron Co. v. City of Erie, 41 Pa. St. 341. 
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evident that neither was correct, as to any thing but the time of the 
obligation. The case was simply one of substituted performance, 
which of course repels the idea of forfeiture ; and the reference of 
the court to Dumpor’s Case is entirely unapt. It is to be noticed 
that the court apparently does not yield to the distinction between 
realty and personalty set up in the Missouri cases and hereinbefore 
commented on. 

Lastly, the point has been touched upon in New York in more 
than one instance. The earliest seems to have been Fletcher v. 
Smith Dumpor’s Case was referred to, and the unfavorable 
opinion of Sir J. Mansfield is quoted: “ That the license should 
only have sanctioned one assignment, and that a subsequent assign- 
ment without license should forfeit the estate;” in other words, 
that that case was not law. It was, at all events, entirely inappli- 
cable to this one, and was so held ; first, because here there was no 
license, but a waiver only ; and, secondly, on another ground shortly 
to be considered. Then followed Dakin v. Williams, twice re- 
ported.? On the first argument it appeared that the case simply 
was one of covenant, not condition, and Dumpor’s Case was held 
clearly not to apply, and was accordingly distinguished, Nelson, 
C. J., adding: ** The reasons of that case do not seem very satis- 
factory or conclusive. . . . The common-sense view of the license 
to the lessee only, and the one coinciding with the apparent intent 
of the parties, would seem to be that it merely enabled him to alien 
the premises, leaving the operation of the covenant [condition] in 
the lease in full force upon the assignee. To say that it empow- 
ered him to assign an absolute estate to the extent of his interest, 
free from the condition, is assuming the point in question.” He 
then proceeds to say that the law of Dumpor’s Case was well 
settled, &c. With all deference to this excellent magistrate, we 
think we have shown that this was not so. It is indeed a little 
singular to find so sound a judge next mentioning as part of the 
same doctrine the non-apportionment of a condition upon severance 
of the demised premises. That Lord Coke endeavored to deduce 
both from the same tenet — the entirety of a condition — is indeed 
true; but that Dumpor’s Case failed wholly to derive any just 
support from the notion that the grantor on re-entering must be in 
of his old estate we think we have fully shown ; whereas the letter 
though not the spirit of that canon did support the latter idea. 


113 Wend. 530. 217 Wend. 447 ; 22 id. 201. 
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Yet even as to this apportionment, the judge adds: * I am free to 
confess that I see no practical difficulty in this respect.” At the 
second hearing a similar view was entertained, and Dumpor’s Case 
held not to apply. The subsequent case of Lynde v. Hough} 
may be readily disposed of. The condition being without mention 
of assigns, and against underletting merely, the case would in this 
view have been nearly the same as MeKildoe v. Darracott, Doe v. 
Bliss, &e., and the reference to Dumpor’s Case, as one which, 
though “ wondered at since Lord Mansfield’s time, has never 
been denied,” was wholly uncalled for. But as if to make this 
dictum of even feebler relevancy, it appears that the underlease 
was by an assignee, and as there was no condition whatever 
against assignment the assignee was not within the condition at 
all, precisely as in Dougherty v. Matthews, and for even stronger 
reasons. To the quite recent case of Siefke v. Koch? the same 
comment seems to apply, as it does not appear that there was any 
condition binding the lessee’s assigns. 

It will be apparent, from this review of the cases, that there is not 
one which is exactly parallel with Dumpor’s Case, and that the two 
or three in which this was not referred to as wholly irrelevant, went 
in reality upon a different state of facts. But a ground appears in 
several of them, as well as in numerous other modern cases, which 
is in addition to the several established principles in conflict with 
Dumpor’s Case heretofore noticed, and if logically carried out does, 
we think, dispose of that decision as authority for ever. 

This is the doctrine of continuous conditions, into which class, 
however viewed, that in the case in question will be found strictly 
to fall. We assume it as proved that there is no distinction 
between waiver and license ; that this distinction was only intro- 
duced to avoid Dumpor’s Case, but had in reality no foundation at 
common law. We find that even as early as Macher v. Foundling 
Hospital,’ it was held by Lord Eldon that a waiver by acceptance 
of rent, of a breach of a condition not to carry on any trade, must 
be restricted to the trade so permitted, and was equivalent to “ that 
sort of license which it would have been prudent to give,” and 
could not be construed as a license for any other ; thus recognizing 
at once that a license was in fact no more than a waiver, and that 
such a condition bound as to every thing not expressly waived. 


1 27 Barb. 415. 
2 31 How. Pr. R. 383. 3 1 Ves. & B. 188. 
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The same principle underlies in fact all the decisions restricting a 


second sublease, notwithstanding the permission to make a first ' 


one. Such were Doe v. Bliss, McKildoe v. Darracott, and other 
cases already commented on. Of course it is meant that the 
obligation of the condition is continuous, but not that the occupa- 
tion under the first demise is a continuing forfeiture! It is true 
that in some of these cases the condition against assigning has 
been distinguished as capable from its nature of one breach only. 
But such a distinction is without foundation. If the condition was 
solely framed to bind the lessee, it might be otherwise, as the con- 
dition with its covenant is perhaps unable to run without the men- 
tion of assigns,? and on this ground the cases of Dougherty v. 
Matthews, and others hereinbefore referred to, are probably sound. 
But where assigns are mentioned, the condition is necessarily 
continuous, because it applies in terms to persons who can only 
come under its force after one authorized breach ; and it presents a 
stronger case than that of a condition against underletting, because 
it extends expressly where that and similar conditions apply only 
by inference. It is idle to say that the condition against assigning 
is entire, for the very question is, whether it does not properly 
come under what is a perfectly established exception to that 
entirety. 

The doctrine has indeed not been confined to cases of underletting. 
Similar decisions have been made in regard to conditions against 
using rooms in a particular manner ;* keeping premises in repair 
or insured ;* keeping up a particular number of trees on the 
estate,> or way open,® and the like. Indeed, in a recent case,’ 
this doctrine was carried so far that a condition against * leaving” 
a church membership was held continuous, as if the grantee in 
that case resembled the party in the ballad, who “ often took leave, 
yet was loath to depart,” and remained in a permanent state of 


1 Treland v. Nichols, 46 N. Y. 413. So see Doe v. Rees, 4 B. & C. 384, where a 
forfeiture of a condition against lessee’s insolvency was held not continuous by con- 
tinued non-payment of scheduled debts ; and Doe v. Pritchard, 5 B. & Ad. 765, where a 
like decision was made. 

2 See 7 Am. Law Review, 260, 261; also Dyer, 66 a, and cases ante. 

3 Doe v. Woodbridge, 9 B. & C. 399. 

* Doe v. Gladwin, 6 Q. B. 953; Doe v. Jones, 5 Exch. 498; Bennett v. Herring, 8 C. 
B. n. 8. 470; Doe v. Shewin, 83 Campb. 134. 

5 Bleecker v. Smith, 18 Wend. 3380. 

8 Jackson v. Allen, 8 Cow. 220. 

1 Crocker v. Old South Soc., 106 Mass. 489. 
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departing. We can hardly understand the view of the court in 
this case, and should conceive that the case rather resembled Doe 
v. Ries and Doe v. Pritchard, already cited. However this may be, 
it is clear that the law of continuous conditions is well established, 
at the present day, and that such a condition as that in Dumpor’s 
Case comes fairly within its purview. . 

We conceive, therefore, that we have shown that the rule in 
question was never good law, of recognized authority, or in accord 
with modern decisions: that to overrule it, or, rather, to repudi- 
ate its imaginary authority, will not only relieve the law of to-day 
of an incubus, and bring our system of real property into harmony 
with common sense ; but will, in so doing, involve little or no dis- 
turbance to settled titles or vested rights of ownership. And, 
finally, that the argument of long standing, which is the whole and 
only ground of acquiescence in its authority by modern judges, 
ought, in view of these facts, to avail nothing; as an admitted 
error should receive no greater tolerance, merely because it is 
venerable. We have already noticed one of kindred origin and 
equal age, which the better sense of a later day has corrected ;1 
and we may refer, among many other examples, to the well-known 
instance in Semayne’s Case? where the proposition that the illegal- 
ity of an officer’s entry did not affect the validity of his service 
of process was enunciated by Lord Coke, founded on the high 
authority of Littleton a century before ;* and received the recog- 
nition of the most approved text-writers at a later day. Yet this 
has since been entirely reversed,’ and the contrary doctrine is the 
settled rule of modern law.6 Why should not Dumpor’s Case 
receive the like measure from even-handed justice ? 


1 Ante, pp. 627, 628. 2 5 Co. 93. 

3 18 Edw. 4, fo. 4. 4 Bac. Abr. Sheriff, n. 3, &e. 
5 Isley v. Nichols, 12 Pick. 270. 

6 1 Smith, Lead. Cas. (5th Am. ed.) 194, and cases cited. 
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Every business man of experience, who has ever had the local 
laws of a distant state silently used to deprive him of a just propor- 
tion of the assets of his debtor, every lawyer who has carefully con- 
sidered the subject, will admit that a national system of bankruptey, 
looking to the equal distribution of the assets of the insolvent 
debtor, relieving the unfortunate and punishing the fraudulent, not 
over cumberous in its practical workings, nor too intricate in its 
details, if fairly and honestly administered, must necessarily be of 
great advantage to trade. 

The existing bankrupt laws of the United States contain within 
them all that is necessary to protect the interests of the creditor 
and debtor. Under the provisions contained in these laws, fraud- 
ulent or voluntary conveyances may be easily broken up; false 
claims on the estate of the debtor excluded ; honest liens preserved ; 
all the property of the debtor secured and properly marshalled-; 
the honest debtor protected from malicious prosecution, and dis- 
charged of his debts; and the dishonest debtor held to a strict 
accountability for his acts and punished for his offences. These 
provisions, however, are not always fairly or honestly carried into 
practice, nor uniformly administered. 

It is not our purpose to discuss the policy of a bankrupt law, 
nor to analyze nor point out the defects of the existing laws, but 
rather to glance at some of the results of its operation. 

It is said that an applicant for admission to the bar in England 
was asked this question: ‘* What is the province of the courts in 
bankruptcy 7” and promptly replied, **To see the estate of the 
bankrupt equitably divided between the officers of the court and 
the attorneys engaged in the cause.” 

The answer contained so much truth as to entitle the applicant 
to his certificate as to the branch of the law inquired of, and is not 
wholly inapplicable to the administration of our law. 

The first person with whom the bankrupt and creditor is brought 
in contact under our law is the register. His duties are limited 
and his power restricted, but he contrives in various ways to har- 
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ass and annoy everybody who is compelled to come before him. 
The voluntary bankrupt presents to him his petition and the sched- 
ules annexed. The register at once looks for the name of the 
solicitor and runs his eye over the schedules. He has his own 
notions as to what a schedule should be: he knows, of course, noth- 
ing of the facts in the particular case ; but that is immaterial, and 
he insists that this or that part of the schedules shall be altered, 
and proceeds himself to make the alterations. The bankrupt, sup- 
posing his solicitor has made some great oversight, swears to the 
altered schedules; they are filed; and during the progress of the 
cause the solicitor finds that the register by meddling with that, 
concerning which he knew nothing, has made the bankrupt liable to 
the criminal provisions of the statute. But the register received 
a fee for altering and preparing the schedules, as well as adminis- 
tering the oaths. We do not mean to say that all registers do 
this, but we de know of some who have done so, and with the pre- 
cise results stated. 

A creditor has a claim to prove; he has received his notice from 
the marshal ; he may have a security for some part of his claim, or 
he may desire to preserve a right to look to the property sold for a 
part; or there is some peculiar feature or right which might be 
waived by a proof unless reserved or stated on the face of the affi- 
davit. He consults his attorney, who, with a full knowledge of all 
the facts, prepares the affidavit of proof and sends him to a regis- 
ter to make oath to it. The register glances his eye over it. 
If he simply administers the oath he receives twenty-five cents, if 
he makes a new affidavit of proof he adds a dollar or two to that. 
He lives by fees and the temptation is too great. He yields and 
assures the creditor that the paper he has brought is all wrong; 
that, if he desires to prove his claim, another form of statement 
must be adopted ; proceeds to fill out an affidavit himself, knowing 
nothing of the facts; makes the creditor swear to that which is not 
true. The creditor, of course, pays the extra fee, and, presuming 
that his attorney was wrong and the register right, proves his 
claim as last prepared, and some time after may discover the fact 
that by so doing he has seriously compromised himself or his inter- 
ests. We recall one instance in which an affidavit thus doctored 
by a register came very near depriving the creditor of several 
thousand dollars. 

If the creditor is unable to attend the meeting of creditors, and 
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desires to vote on the choice of an assignee, he is informed by the 
register that he must sign and acknowledge a power of attorney. 
This gives another fee to the register. The claim thus sworn to, 
and the power of attorney acknowledged and the fees paid, the 
creditor fancies that he has done all that is required of him to 
enable him to prove his claim, but when the affidavit is presented 
to the register who holds the meeting and is to receive the proof 
of claims, he finds still another fee demanded for taking the proof. 
If no one objects to his proof it is allowed, but if any one objects, 
another ordeal awaits him. The objections are put in writing, the 
register appoints a time and place to take proofs, that is to hear 
the testimony and reduce it to writing. The register is too busy 
to take the testimony himself and he appoints an amanuensis, who 
receives five dollars a day and the same sum for each fraction of a 
day, and the register charges ten dollars a day for being actually 
or constructively present, together with travel. He also charges for 
certifying the matter to the court and if, as some have, he has an 
idea that his own opinion is necessary to enable the judge to prop- 
erly determine the questions involved, he writes out his own views 
and charges for this. We recall an instance where the question 
was simply whether a small sum was or not preferred. The regis- 
ter’s fees were much larger than the whole sum claimed and when 
the creditor demurred at the charge and requested his counsel to 
ask a revision by the court, the register considered it a personal 
affront and sought to intimidate counsel by suggestions of future 
annoyance in practice. 

Some registers feel an interest for the bankrupt and manifest 
it. They will assist in getting preferred claims for proof at the first 
meeting in order to overcome by numbers the vote in amount of 
the general business creditors in the choice of assignee. They 
take the work by the job, and certify regular fees in each affidavit 
of proof. 

The examination of the bankrupt or of witnesses, in the general 
progress of the proceedings, is another fruitful source of income 
to the register. In many instances he is not present at these 
examinations, not because he does not desire to be, but simply be- 
cause he is fussy, pompous, and annoying to counsel ; frequently 
interrupting to take proof of a claim, and in order to do so 
suspending all other work, or interposing his own views and sug- 
gestions and manifesting his annoyance if they are not adopted. 
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If he is not present, counsel inform him of the number of days 
consumed in the examination, and he draws his per diem and 
travel. This charge is seldom objected to, but when to this he 
adds a charge for each folio of the written examination it becomes 
sometimes oppressive. 

It frequently happens that counsel are present at the meetings for 
the proof of claims, and prepare the affidavits of the creditors ; in 
such cases, the register has no right to claim his fee for preparing 
the affidavit, but we have known registers who coolly suggested 
that such counsel were undoubtedly assisting the register, and 
made full charge to each creditor, say a dollar for making out the 
affidavit, twenty-five cents for the oath, the same sum for the proof, 
and another sum for entering the proof or certifying it to the clerk 
of the court. 

We do not intend to say that the above characterize the acts of 
all the registers. Our instances are exceptional, but from these 
exceptional instances the public get an idea of the workings of the 
law. The honest discharge of his duties by one register is never 
set off against the abuses of another. The former is forgotten, 
while the latter are kept in remembrance. 

The system of compensating any legal official, any one whose 
duties necessarily bring the great body of the public before him, is 
obnoxious in the extreme. In Massachusetts it was found objec- 
tionable and liable to so much abuse, in the probate and insolvency 
courts, that it was long since abolished. 

Counsel do not like to object to the charges of officers with 
whom they are brought in daily contact, and had much rather 
clients should suffer from the petty extortion than from the ill-will 
of the official. 

The marshal and clerk of the court both have their fees, and 
have both been tempted, and both taken more than the law pre- 
scribes. It is difficult to detect this, for the marshal has a way 
of making up his fees which defies the scrutiny of ordinary mortals, 
and, as for the clerk, his ways are utterly incomprehensible. We 
understand that it takes several years of close and comparative 
study, and as many years of practice to thoroughly initiate a man 
into the mysterious ways adopted in taxing the clerk’s fees in the 
federal courts. 

If the bankrupt desires counsel at or before the commencement 
of his proceedings, he must of course pay in advance ; and, as he 
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pays from the funds that would otherwise be turned over to the 
assignee, he is not over-careful as to the amount charged. He 
does not have to pay it, and wishing to secure the right to call on 
his counsel at any and all times, is willing to be liberal with the 
creditors’ money. Some counsel endeavor honestly to form some 
reasonable conception of the work to be required, and charge a fair 
price for their services ; others embrace the opportunity to get all 
they possibly can, being restrained only by the fear of detection by 
the court. We have been informed of instances where counsel of 
no particular skill in any branch of the law have taken from one to 
two thousand dollars for services which if rendered by much better 
lawyers would have been obtained for half the price. In one in- 
stance we recall, a firm, composed of several members, retained 
counsel for each member, one of them paying some two thousand 
dollars to junior counsel and fifteen hundred to senior counsel. 
It is under cover of these retainers that the bankrupt reserves to 
himself a little nest-egg. 

All this is done at the expense of the creditors. 

After the assignee is chosen he has to have counsel. The credi- 
tors pay him, and he is apt to be less scrupulous and exact than he 
would be if acting for an individual. 

Then comes the assignee. He is an officer of court and he must 
have his share of the estate. 

The register can greatly assist the assignee in this matter of 
compensation, and if the assignee is not over-exact in his dealing 
with the charges of the register, the register will not put his spec- 
tacles on in order to discover overcharges and extra compensation 
in the assignee’s account. 

A mutual understanding pays both parties, and the counsel for 
the assignee finds his advantage in overlooking petty exactions and 
extra charges made by the register. 

The courts have seen and felt all that we have referred to, and © 
in order to protect the creditors have passed rules and appointed 
auditors. The rules can be easily evaded, or kept to the letter 
and violated in the spirit, and the auditor sometimes is a greater 
affliction than all combined. If he is fussy, thick-headed, and dis- 
posed to undervalue the services of every one but himself, he is bad 
enough, but if he receives an occasional present from counsel, 
clerk, or marshal, he becomes unendurable. 

It is the duty of the auditor to examine and approve every bill 
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growing out of the proceedings, claimed by the register, clerk, and 
assignee. For this examination he gets his fee of five dollars, 
This matter of auditing works strangely sometimes. For instance, 
a deposit is made on filing an involuntary petition, of fifty dollars, 
and five dollars is paid for the entry of the petition. The alleged 
bankrupt settles the debt of the petitioning creditor, and the peti- 
tion is dismissed. 

The creditor desirous of getting back his deposit of fifty dollars 
applies to the clerk, and wishes the costs taxed and the balance 
paid. The clerk taxes the costs, amounting generally to eight or 
ten dollars, including the entry of five doilars. Before this taxa- 
tion can be paid and the balance given back, the auditor must 
examine the clerk’s bill, and for determining if the creditor has 
been charged a dollar or less more than he ought to have been, 
compels the creditor to pay him five dollars. 

The auditor in the bankruptcy court illustrates the impractica- 
bility of inflexible general rules. But his fees are a drain on the 
creditors. The assignee pays him five dollars for auditing the 
clerk’s bill, another five dollars for auditing the register’s bill, 
and another five dollars for auditing the assignee’s account. 

From the beginning to the end there is one continuous, unceas- 
ing plucking at the estate. Counsel, register, clerk, marshal, 
auditor, assignee, all have their bit, but the last usually the 
largest. His position is peculiar. Indeed it is a very trying 
position. On the one hand is a fund capable of paying a few cents 
on the dollar to the creditors ; by itself it is respectable ; but when, 
on the other hand, the amount of debts is considered, and the small 
amount each creditor's share will be, it is insignificant. “To 
scatter it abroad among so many, it were to cut the sun in spangles, 
and mar its brilliance by dispersing it.” 

Moral, — he keeps it. 

Merchants have come to believe it best to settle with their 
debtors out of the bankruptcy courts. Is it to be wondered at? 

We have written about these matters just as we would talk 
about them, in order that the courts and the law-makers may see 
why a repeal of the bankrupt law is agitated. 

We do not now propose to point out a remedy for or preven- 
tive of all the evils and abuses we have alluded to, but we feel 
assured that in a great measure they can all be remedied or pre- 
vented. 
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The main features of the bankrupt law are well enough: in its 
details and practice, however, it is perplexing, cumbersome, 
annoying, and expensive. We will venture one suggestion : it is 
this, — i! we must have registers they ought to be appointed by 
the judges of the circuit and district in which they act, for a period 
not exceeding two or three years, and removable for cause. We 
should not then have broken-down politicians, in whom the prick- 
ings of the stomach far exceed the prickings of conscience, nor 
poor, witless nurselings. 

Before leaving this matter of fees, there is one other suggestion 
which appropriately closes the subject. 

If the estate is so large as to successfully withstand all assaults 
upon it, and to defy the most ingenious efforts to divide the whole of 
it among the officers of the court and the counsel, the balance 
must be divided amongst the creditors. Having reached this stage 
one would suppose the creditors would be relieved from further fees. 
In some districts this is true, but in others there is such an affec- 
tionate regard for the interests of the creditors that they are 
treated to a parting nibble. It is managed in this way. The 
dividend-sheet is prepared ; the warrants signed by the registers are 
delivered to the creditors, showing the amount each is to receive, 
and the assignee is required to draw a check for the balance of the 
estate payable to a disbursing agent, whose duty it is to pay the 
dividends to the creditors and collect his fee. By whom this agent 
is appointed we are not informed, and the reason for his appoint- 
ment is involved in doubt; but it has been ingeniously suggested 
that an assignee who is so stupid as to be unable to absorb the 
entire estate of a bankrupt, no matter how large, or so honest as 
to preserve a portion of it for the creditors, is manifestly incompe- 
tent to have any further charge of it. 

We have pointed out some of the abuses of the Jaw which have 
come within our observation, but have by no means exhausted the 
subject. These abuses may be cured or prevented by a careful co- 
operation of those who suffer from them and those who have the 
power to punish them. There are, however, defects in the law 
itself, which could not well have been anticipated by its framers. 
It is impossible for the legislator to provide against every possible 
contingency. He can be guided by experience when legislating on 
familiar subjects, but when he reaches into the domain of experi- 
ment he legislates for the ordinary and probable and not for the 
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extraordinary or possible. A perfect or nearly perfect system of 
bankruptey had never been in actual practice in this country at the 
time the present law was enacted. The two preceding laws were 
crude and mere skeletons. The English bankrupt laws contained 
many features which could not well be incorporated into our law; 
and the decisions, forms, and precedents under that law were calcu- 
lated to, and apparently did, mislead. It is not, therefore, to be 
wondered at that experience and practice have developed many 
erudities and defects in our law. We will endeavor to point out 
some of them. 

Let us take the case of a special or limited partnership. The 
business, of course, is conducted under the name of the general 
partner. The concern becomes bankrupt. Under the laws of 
the several states, we believe without exception, legal proceedings 


can only be instituted against the general partner. If the general 


partner is adjudged bankrupt, what becomes of the partnership 
property? Does it pass to the assignee of the general partner or 
to the special partner, who as the solvent member of the firm 
would be entitled under the general law to close up the affairs of 
the firm? The lawyer who is called upon to institute proceedings 


in bankruptey for or against a person thus situated finds no aid 
from the text of the law, and is obliged to fall back on general 
principles. 

If the petition describes him as member of a firm, a firm 
composed of a solvent special partner and the bankrupt, and he 
is adjudicated a bankrupt under that petition, will that divest 
the solvent special partner of his right to manage and control his 
own property? Will the assignment take away the property of 
the special partner, who has not only a direct right of property in 
the partnership assets, but a right to a portion of any surplus after 
the firm debts are paid? Under such a petition, who are entitled 
to vote for an assignee, — all the creditors or only the partnership 
creditors? How are the two classes of creditors to be distin- 
guished, both on the face of their claims giving credit to the same 
person, and how are the assets to be marshalled? These questions 
are not of easy solution. A. and B. form a limited or special part- 
nership. A. is the general partner, and the business is done in his 
name. He gives notes as well for firm as individual indebtedness. 
He goes into bankruptcy on a petition simply describing him, 
without mentioning the fact that he is or has been a member of a 
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limited partnership. Before he files his petition, firm creditors 
attach the firm property. Does an adjudication dissolve those 
attachments, even though they were made within four months 
prior to the commencement of the proceedings 7 

There is, in our judgment, no occasion for any doubt as to 
any of these questions, yet the law in express terms should settle 
them. 

Take another case. A. has been, a copartner with B. The 
firm is dissolved. and A. agrees to take the partnership assets and 
pay the partnership debts. B.’s interest is taken at a valuation, 
and A. gives his notes for the amount. A. afterward goes on in 
business, contracting debts on his individual account, and, after . 
continuing for seven months, becomes insolvent and goes into 
bankruptey. 

He has not paid all the debts of the old firm, nor the notes he 
gave to B. for his interest in the old firm assets. B., in the mean 
time, has also become insolvent, while A. has taken up some of 
the firm notes and given his own individual promise for them. 
Portions of the partnership property still remain unsold, but it had 
been seven months before actually sold to A. and become his indi- 
vidual property. 

In this case there are two distinct classes of creditors, and each 
class gave credit to a different fund. The partnership creditor 
trusted the partnership and the partnership fund, intending to look 
to the individual property of the partners, subject to their individ- 
ual indebtedness. The individual creditors gave credit on the 
strength of the individual property, assuming that the partner- 
ship creditors would look to the partnership fund. In this case 
the affidavit of proof distinguishes each class of creditors, except 
in those cases where individual notes have been given in renewal 
for partnership notes or in settlement of partnership claims. 
All classes of creditors are entitled to vote for assignees, but are 
all creditors entitled to share alike, pari passu, in the entire 
assets of the bankrupt ; or must the assignee endeavor to marshal 
the assets, separating the old partnership from the individual 
assets? The first question has evolved a great deal of discussion 
and some interesting and curious reasoning. 

The general rule is that each class of creditors must look to 
the fund to which they gave credit, —the partnership creditor to 
the partnership property, the individual to the private property, 


VOL. VII. 43 


XUM 
| 


650 ABUSES OF THE BANKRUPT LAW. 


and neither could participate in the other’s fund until twenty 
shillings on the pound had been paid. ‘This general rule is sub- 
ject to certain exceptions. 

We will advert to some of these. 

If one who is a firm creditor petitions to put a member of a firm, 
whether it be an existing or dissolved firm, into bankruptcy, and 
he is adjudged a bankrupt under this petition, the English rule 
permits the petitioning creditor to share with the private creditors in 
the estate of the bankrupt. The reason given for this is, that, by 
the act of the petitioning creditor, the other creditors who prove, 
obtain an advantage, and they ought not to be allowed a priority 
over him. 

If there be no joint estate and’ no solvent partner, the partner- 
ship creditors share in the estate of the bankrupt part passu with 
the private creditors. 

This rule is subject to abuse, and it is amusing to follow the 
various devices resorted to by private creditors to avoid it. 

It matters not how small the joint estate is, if it be but a shilling, 
the rule operates, and the partnership creditors take no part of 
the private estate until the private debts are paid with interest. 

The individual creditors frequently make a joint estate, they 
revive some old claim in favor of the partnership, ferret out 
some outlawed debt and pay it to the assignee on account of the 
partnership, and thus preserve to themselves the entire estate. The 
joint estate or the proceeds of it must actually come to the assignee, 
otherwise the rule is enforced. 

If a member of a firm has fraudulently diverted from the firm 
to himself property of the firm, such property will not be considered 
separate or private estate. 

Under the United States Bankrupt Act of 1841, these exceptions 
were considered and commented on, but were never fully sanctioned 
by any respectable court in this country. Under our present law the 
case put by us has actually arisen, and the question of the rights 
of the two classes of creditors discussed. 

The law itself, in cases where the firm is put into bankruptcy, 
seems to be sufficiently plain (see § 36); but it is said that this 
section applies to joint petitions only and not to proceedings insti- 
tuted against or by one. And it is claimed that resort must be 
had to the general provisions of law to aid in the construction of 
the statute. 
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In some districts it has been held that, inasmuch as each partner 
js liable for the debts of his firm severally as well as jointly, and at 
common law his private property might be taken to pay the copartner- 
ship creditors, the same rule should be held, distributing his estate 
in bankruptey. In other districts the English rule, with its excep- 
tions, has been adopted, and in others the general rule without 
exception applied. There is an absolute diversity of construction, 
instead of uniformity. 

In one district all private debts must be paid in full before the 
partnership creditors can participate in the assets of the individual 
bankrupt’s estate, regardless of any other condition or considera- 
tion. In another district, all creditors share alike and in still 
another, some one of the exceptions recognized in the English 
courts must be shown to exist. 

If this diversity of opinion could be readily determined by a 
decision of the Supreme Court, it would matter but little in the 
end, but unfortunately the provisions of our law are such that no 
such question can get up to the full bench. It can only arise in 
the matter of a dividend, and this begins with the register, may go 
from him to the district court, and then to the circuit court, 
where it ends. It will be readily seen that, until some method 
is devised by which these questions can finally in some form get 
to the Supreme Court, entire uniformity cannot be expected. 

We admit the force of the objection that, if every question 
arising in the progress of a cause in bankruptcy could be taken 
by appeal or error to the Supreme Court, great delays and expense 
would ensue. But ought there not to be some provision by which 
two or more circuit judges, with the concurrence, perhaps, of one 
- justice of the Supreme Court, can certify important questions of 
construction arising under the law to the full bench ? 

If a creditor in one locality gets an advantage over a creditor in 
another locality in the most important result under the law, dis- 
trust and dissatisfaction will follow, and the law which, as a whole, 
is really of the utmost advantage to the business community, be 
repealed. 

The defect in the law is, that there is no tribunal which can 
finally determine a question like that arising in the progress of the 
cause. 
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We have tried to show in an earlier number of this Review! 
that the notion of a legal duty involves something more than a tax 
on a certain course of conduct, although the tax may happen to be 
collected by means of a court of justice. Mere liability to what is 
called a penalty by the statute imposing it may not create a duty, 
it was shown, and a fortior¢ such is not the direct result of the 
liability to a civil action. Apart from collateral consequences, the 
possibility that I may have to pay the reasonable worth or market 
value of my neighbor’s property cannot be said to amount toa 
penalty on conversion, much less to make it my duty not to convert 
it. Ido not owe my butcher a duty not to buy his meat, because I 
must pay for itif 1 buy. And as liability to a civil action for the 
amount of the plaintiff’s detriment is quite different from a punish- 
ment proportioned to the defendant’s guilt, so, conversely, liability to 
such an action does not necessarily import culpability, as it has been 
thought to do by some of Bentham’s followers. The liability of a 
master for his servant, which is one of the instances illustrative of 
this proposition, and which Austin tried to account for by the notion 
of remote inadvertence, has been explained heretofore.? It may 
safely be stated that all the more ancient examples are traceable to 
conceptions of a much ruder sort, and in modern times to more or 
less definitely thought-out views of public policy. The old writs 
in trespass did not allege, nor was it necessary to show, any thing» 
savoring of culpability. It was enough that a certain event had 


1 6 Am. Law Rev. 723, 724. 

27 Am. Law Rev. 61,62. The peculiar liability for ferocious animals, which is 
another of those to which he alludes, is derived, we suppose, from the Roman law. 
In that system it seems to have been based upon the primitive notion that liability 
somehow attached upon the thing doing the harm. Ulpian tells us that the liability 
runs with the animal, and that, if it has changed hands, the action must be brought 
against the present owner. D. 9.1. pr. And we read in the Institutes that a man 
is not liable for damage done by animals fere nature, after they have escaped, 
because they have ceased to belong to him. Inst. 4, 9, pr.; ef. x11. Tan. 8,6. Yet it 
is obvious that the remote culpability in keeping them is as great in this case as in 
that of dogs or bulls. In modern times the liability would be placed upon the ground 
explained in the text. 
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happened, and it was not even necessary that the act should be 
dore intentionally, though innocently. An accidental blow was as 
good a cause of action as an intentional one. On the other hand, 
when, as in Rylands vy. Fletcher, modern courts hold a man liable 
for the escape of water from a reservoir which he has built upon 
his land, or for the escape of cattle, although he is not alleged to 
have been negligent, they do not proceed upon the ground that 
there is an element of culpability in making such a reservoir, or in 
keeping cattle, sufficient to charge the defendant as soon as a 
damnum concurs, but on the principle that it is politic to make 
those who go into extra-hazardous employments take the risk on 
their own shoulders. In many of the prairie states the rule of the 
common law as to keeping in cattle at one’s peril does not prevail. 
Statutes requiring railroads to fence them out are very generally in 
force. 

At one end, then, of the liabilities discussed in a treatise on 
torts, we should find a class of cases, some of ancient and some of 
modern date, in which the cause of action is determined by certain 
overt acts or events alone, irrespective of culpability. Such were, 
formerly at least, trespasses proper in general, and such are to-day 
those arising from some sources regarded as extra-hazardous. 
Again, there are other cases of acts done intentionally, but inno- 
cently, for which it is supposed indemnity might be exacted by the 
sufferer; as, when a man’s land or easement is interfered with 
under an innocent mistake of boundaries. 

At the other extreme from the above are found those liabilities 
in which culpability is in general an essential element. Such are 
frauds, or malicious or wilful injuries; perhaps, also, certain negli- 
gent acts (stricto sensu), where the negligence referred to is the 
actual condition of the defendant's consciousness. 

Half-way between the two groups which have been indicated lie 
the great mass of cases in which negligence has become an essen- 
tial averment, since Bentham’s ideas have got into the air, and the 
abolition of the old forms of action has allowed pleaders to state 
their case according to their own views of its essential elements. 
What does this modern negligence mean? Austin, following his 
general notion that liability imports culpability, analyzed negligence 
as the state of the party’s mind. This seems to us unsatisfactory ; 
and to show why, we must begin at a little distance from the subject. 


1L.R.3 330, s.c. L. R. 1 Ex. 265; 8H. & C. 774. 
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The growth of law is very apt to take place in this way: Two 
widely different cases suggest a general distinction, which is a clear 
one when stated broadly. But as new cases cluster around the oppo- 
site poles, and begin to approach each other, the distinction becomes 
more difficult to trace ; the determinations are made one way or the 
other on a very slight preponderance of feeling, rather than articu- 
late reason ; and at last a mathematical line is arrived at by the 
contact of contrary decisions, which is so far arbitrary that it might 
equally well have been drawn a little further to the one side or to the 
other. The distinction between the groups, however, is philosophi- 
cal, and it is better to have a line drawn somewhere in the penum- 
bra between darkness and light, than to remain in uncertainty, 
For instance, a breach of warranty of quality only makes a sale 
voidable at most; but if the thing is different in kind from the 
subject-matter of the agreement, there is no sale. There is a clear 
general distinction ; but when we come down to nice cases, where 
does a difference in qualities rise to a difference in kind? Itisa 
question for Mr. Darwin to answer. In some instances a difference 
in name will not improbably suffice to turn the scale. Take 
another example nearer to our present subject. There are certain 
rights, an infraction of whichis said not to be actionable in the absence 
of substantial damage. To put it more philosophically, the duty 
of an adjoining owner is not to refrain from abstracting a ray of 
light from his neighbor’s ancient windows, or from digging, so that 
a spadeful of earth shall fall from his neighbor’s land into his pit, 
but to refrain from substantially diminishing his light, or from 
digging so as to cause appreciable damage by the falling of his 
neighbor’s soil. Fifty years ago it was left to the jury in ordinary 
cases to say whether the abstraction of light was substantial or 
not. What does this mean? If the defendant had wholly ob- 
structed the plaintiff's windows, we presume the court would not 
have required the aid of a jury to hold him liable. If, on the 
other hand, the obstruction complained of was a foot high, and a 
hundred yards off, the jury would not have been allowed to find for 
the plaintiff. But between these clearly opposed cases there lie a 
great number of others which may as well be decided one way as 
the other, and so the exact limit of the defendant’s duty is meas- 
ured by the opinion of the jury. But all the elements of these 
cases are permanent, and there is no reason why a case should be 
decided one way to-day, and another way to-morrow. To leave the 
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question to the jury for ever, is simply to leave the law uncertain. 
Accordingly, we read in a recent equity case! that what was left at 
large to the jury fifty years ago has now become a mathematical rule ; 
that a building cannot be complained of unless its height exceeds 
the distance of its base from the base of the ancient windows. 
This instance explains the meaning of the question ordinarily left 
to the jury in negligence cases. They are not asked what was the 
condition of the defendant’s consciousness. Would the fact that 
the defendant had taken counsel with himself, and acted as he 
thought prudent, exonerate him if the jury found that his conduct 
was not that of a prudent man? To say that he must find out at 
his peril is merely another way of saying that what he actually be- 
lieves is immaterial. The truth is, that the cases where the char- 
acter of the defendant’s conduct is left to the jury lie midway 
between extremes which the court could determine without their 
aid. Suppose the whole evidence in the case was that a party, in 
full command of his senses and intellect, stood on the track, look- 
ing at an approaching steam-engine until it ran him down, would 
a judge go so far as to ask the jury if this was prudent? 
Supposing the whole evidence was that he attempted to cross a 
track which was visible for half a mile each way, and on which no 
engine was in sight, would the jury be allowed to find that that was 
negligent? The mass of cases actually tried are those which lie 
so near the dividing line that the standard of conduct is not clear, 
and is therefore referred, in the first instance, to the jury, as repre- 
senting the average opinion of the community. Let us carry the 
analysis a little farther. 

Law as law is an agent, influencing conduct by motives, and apply- 
ing consequences. Before law can act, however, either upon the 
private citizen or the judge, when, as in civilized communities, it is 
not directly addressed to the individual by the sovereign, a pre- 
liminary investigation of fact has to be made. For example, the 
court has to satisfy itself that an ancient statute not found upon 
the rolls was actually enacted, before it will enforce it. It has to 
be convinced of the same fact as to an act of yesterday. It has to 
determine the meaning of the act, and the scope of precedents. A 
clear conviction on these points so uniformly determined judicial 
action, that we are apt to lose sight of the antecedent in the conse- 
quent, and to speak of the whole as a question of law; although, 


1 Beadel vy. Perry, L. R. 3 Eq. 465, 467. 
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when a precisely similar investigation is made by the same judges 
by the same means, by reference to statute books and reports, as to 
a question of foreign law, inasmuch as the consequent effect upon 
action is more exceptional, we find no difficulty in calling things 
by their right names. 

This class of facts, inasmuch as their function is only to 
suggest a rule of law, are investigated by the court in such way as 
may be most convenient. The fundamental fiction of the law is 
that all are presumed to know it, and it follows that whatever facts 
are necessary preliminaries to such knowledge may not only be 
judicially noticed by the courts which declare the law, but must be 
found out at their peril by those who are called on to obey it. It 
is hard to see any distinction, whatever the nature of the fact may 
be ; and, although not every fact judicially noticed is a source of 
law, the facts which are such are not confined to the example which 
has been mentioned. They are not always to be found in any pre- 
vious acts of any branch of the sovereign body. As has been 
remarked heretofore,! they may not even owe their compulsory 
power to their recognition by the courts, although they do not 
generate rules of law in the empirical sense in which lawyers use 
the phrase, unless they induce the judges to decide in the way they 
suggest. Lord Coke says that “a custom cannot be alleged 
generally within the kingdom of England; for that is the common 
law.” A custom, as such, is a fact. When it is said that a general 
custom is law, it is meant only that the courts will enforce a rule 
of conduct suggested by the custom. This is recognized by the 
form of the writ in some cases reported by Lord Coke himself, 
where, notwithstanding his remark, the custom of the realm is set 
forth at length.2 Modifications of the law are recognized much 
sooner in the rules of evidence than in pleading, where precedents 
remain of record. It ceased to be necessary to prove such customs 
long before it ceased to be usual to allege them. As late as the 
end of the last century, Mr. Hargrave cautiously says that “ it 
seems not only unnecessary, but even rather improper,” to recite 
them.’ At last Mr. Chitty is bold enough to write “is” in place 
of “seems.” * Here, then, the original question of fact has dis- 


16 Am. Law Rev. 723, 724. 


2 Calye’s case, 8 Co. Rep. 32; see also the observation of Maule, J., in Crouch v. 
London & N. W. R. Co., 14 C. B. 255, 283. 
8 Co. Lit. 89 a, note 77. 4 Ch. Pl. 1st ed. 219. 
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appeared, and, in place of inquiring into the existence of a custom, 
the courts simply satisfy themselves from the precedents that their 
predecessors have laid down a rule of law.1’ A more modern ex- 
ample is to be found in the rule of the road. There, after a suffi- 
cient amount of fighting, a practice is worked out, and a corresponding 
expectation generated. Then this is judicially noticed by the courts, 
and it is laid down as a rule of law that men are bound to do in 
this instance what by general consent they are expected to do. 
Take again the custom of merchants. This is a true source of 
law, even if its effects are confined to contracts; for it does more 
than simply interpret,— it imposes consequences, irrespective of 
actual intent. Moreover, the operation of such customs cannot 
always be justified on principles of contract, however interpreted, 
as is the case of an acceptor, whose liability does not stand on any 
consideration moving to him from the holder.? Indeed, it is per- 
haps to be regretted that more implicit respect is not paid to such 
customs. Thus, it is true, perhaps, that a contract cannot be 
satisfactorily made out, without over-refining, between a bank and 
a stranger who has taken a check upon it from one of its deposi- 
tors. But an expectation has been generated by a well-known 
course of dealing, and a bank which should arbitrarily disregard it 
would be sent to Coventry. Why should not a rule, which is more 
compulsory than many statutes in practice, be recognized as binding 
inlaw? However, this is not to the point of the present discussion. 
In some cases, as has been said, mercantile customs are a source of 
law, and in those the methods of ascertaining the fact have varied 
with the convenience of the courts. If the custom is so publicly 
known and understood that the conscience of the court permits it 
to act upon its own knowledge, it will do so.’ If it can satisfy 
itself by an inquiry in pais, it is at liberty to do that, as when in 
Pickering vy. Barkley, upon demurrer to a declaration on a charter- 
party, the question being whether pirates were perils of the sea, 


1 As to special customs, see Doct. & Stud. I. ch. 10. It is immaterial whether 
what were called customs of the realm were true customs. It is enough for the pur- 
poses of illustration that they were treated as such. 

2 See Hardres, 485, 487, for the notion in its early form. 

3 In Gibson v. Stevens, 8 How. 884, 398; 899, Taney, C. J., announced that the 
courts would judicially recognize the course of trade in the Mississippi valley, by 
which a transfer of a warehouse receipt for grain has a similar effect to that of the 
transfer of a bill of lading. 

# Style, 182. 
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“the Court desired to have Granly the Master of the Trinity 
House and other sufficient merchants to be brought into the 
Couri to satisfie the Court, viva voce, Friday next following.” Less 
than a hundred years ago in England it was usual to try mercantile 
cases before a special jury, who spoke to the custom of merchants of 
their own knowledge. In our day, if the court is in doubt, the 
fact is tried like any other, before a common jury, upon the testi- 
mony of witnesses. But however the fact is ascertained, the 
purpose of the evidence remains the same. The olject always 
is to suggest a rule of law to the court, and does not differ in kind 
from the reading of a book of statutes. If it were possible to act 
up to the fiction that the court has all the law in its breast before- 
hand, the offer of such evidence would be as anomalous as the 
enactment that Messrs. Little & Brown’s edition of the Statutes 
at Large should be competent evidence of the public acts of Con- 
gress.} 

What has now been said has a direct bearing on the relations of 
fact and law in negligence cases. In some cases the fact, the 
belief of which controls the action of judges, is an act of the legis- 
lature ; in others it is public policy, as understood by them; in 
others it is the custom or course of dealing of those classes most 
interested ; and in others where there is no statute, no clear ground 
of policy, no practice of a specially interested class, it is the prac- 
tice of the average member of the community, — what a prudent 
man would do under the circumstances, — and the judge accepts 
the juryman as representing the prudent man. But still the fune- 
tion of the juryman is only to inform the conscience of the court 
by suggesting a standard, just as when the finding is on a custom. 
To be sure the rule of law is laid down in advance, that the jury 
will find for the plaintiff if they find that he was using due care, 
and that the defendant was not. But that is a mere matter of 
convenience, and only amounts to adopting beforehand the standard 
of conduct which their opinion suggests. In a clear case, as has 
been said, their opinion would not be asked; but clear cases are 
rarely carried very far in court, and it has come to pass that negli- 
gence is regarded by many whose opinion is entitled to respect as 
always and in the nature of things a question for the jury. If 
negligence means a culpable state of mind, and it is part of the 
plaintiff’s case to prove that, the opinion would be true; but we 


1 Act of Congress of Aug. 8, 1846, 9 St. at L. 75. 
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have tried to show that to be a misapprehension. If it means 
simply that in certain cases it is not exactly determined what 
overt acts will make a man liable, the function of the jury is in 
theory continually vanishing. For just as when a custom has been 
acted on it disappears and gives place to a rule of law ; just as the 
general customs of the realm, so called, are no longer pleaded, and 
as the result of the findings of Lord Mansfield’s special juries now 
appear in the pages of Kent and Story, — when the mind of the court 
has once been fully satisfied as to the rule of conduct in certain cir- 
cumstances, it is little better than lawlessness if the same rule is 
not applied in similar cases thereafter. But here it is objected 
that no two cases of this sort ever are alike, but that each must be 
determined on its own shade of facts. The same idea was once 
prevalent as to equity, and precedent was thought to be impossible 
on that ground. But there are many cases which have been left to 
the jury in which all the facts before them could have been comprised 
in a short written statement. How numerous such cases may be 
is immaterial ; for we do not propose to discuss whether it is not 
practically better to let many cases disappear with the fugitive tri- 
bunal which decides them, nor whether it is not desirable to abide 
without exact rules of conduct in some instances. All that is 
attempted is to point out the theory on which the jury takes any 
part in these decisions, and that it depends on the discretion of the 
court whether they shall be appealed to at all, and whether, having 
clearly decided to the satisfaction of the court, their vote shall still 
be taken if the same question is raised again. 

If this analysis is correct, it will be seen that the legal liabilities 
defined by a book on torts are divisible into those in which culpa- 
bility is an element and those in which it is not ; but that the latter 
class may be subdivided into the cases where the facts which fix 
the liability are definitely ascertained, and those where the boun- 
dary line is in course of ascertainment, or from motives of policy 
is kept purposely indefinite. 

It remains to consider the more fundamental principles of 
arrangement. The worst objection to the title Torts, perhaps, is 
that it puts the cart before the horse, that legal liabilities are 
arranged with reference to the forms of action allowed by the 
common-law for infringing them, — the substantive under the adjee- 
tive law. But an enumeration of the actions which have been 
successful, and of those which have failed, defines the extent of the 
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primary duties! imposed by the law, and accordingly there is no fault 
to be found with the contents of text-books on this subject. Torts 
have been thought to be infractions of rights availing against all the 
world. This may prove too narrow a definition, although the title 
includes all such rights. It contains in the first place duties of all 
the world to all the world ; that is, duties of subjects generally to 
subjects generally, irrespective of any more special circumstances 
on either side than such as make it possible to incur a legal lia- 
bility. For instance, the duty not to commit an assault and 
battery is imposed on all persons not excepted from ordinary rules 
in favor of all persons upon whom a battery is possible. The fact 
of possibility is merely a condition precedent, not a defined state of 
facts to which a peculiar rule of law attaches. A second class 
of duties, equally general as regards the persons on whom they are 
imposed, are owed, not to every member of the community, but 
only to persons in particular situations of fact ; that is, to persons 
distinguished from the rest of the community by certain definite 
marks. Such, for example, are the duties of all the world to a 
possessor, a patentee, or a master. The rights corresponding to 
both of these enumerated classes are, of course, rights availing 
against all the world, but there are other cases which are harder to 
deal with. There are some instances, undoubtedly, in which the 
duty seems to arise out of a special relation between the parties. 
Take the case of a vendor of an article known to have a secret ten- 
dency to do damage if applied to the contemplated use. It would 
seem, at first sight, that the duty was a consequence attached by the 
law to the special relation of vendor and purchaser. But the same 
duty would arise out of the relation of bailor and bailee, and we 
think reflection would show that, although the relation of the parties 
afforded the occasion, the duty in question was capable of being 
generalized into a form irrespective of the particular relation. 
Indeed it is believed to be one of the evils of not having a com- 
prehensive arrangement of the law that we lose the benefit of 
such generalizations as a philosophical system would naturally 
suggest, and cases are discussed only on the foot of the particular 
relation out of which they arise dramatically, but of which they 
are legally independent. Thus a man is einployed to put up a 
chandelier in a public-house, and puts it up in such a way that, 


1 The word “ duties ” is used to avoid a circumlocution, subject to the considerations 
suggested above in this article and in the earlier discussions referred to. 
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in the ordinary course of events, it may be expected to fall, and 
to do damage. The damage which might have been expected is 
done; but the court sees no ground for holding the defendant 
liable. The duty in this case arises proximately out of the relation 
of contractor and contractee, and the subject is discussed, partially, 
at least, in terms of contract. But the duty, if there was any, 
was logically antecedent to the contract,—that is, it was a 
duty imposed on all the world, in favor of all, —and the contract 
seems to have been nothing more than an opportunity for the 
breach.!. Take again fraud in the making a contract. The breach 
of duty is only complete when the contract is made, but the duty 
not to defraud is logically anterior to the contract, and seems to 
be recognized as being so by the option given the defrauded party 
to sue in tort for the fraud. As the present object is only to 
illustrate the general proposition it is not considered how far 
the same thing is true with regard to the negligence of bailees, 
apart from any special duties imposed by the terms of the agree- 
ment. 

There are, however, some truly special liabilities arising out of 
special relations of fact other than contract, which, as they are 
not enforced by actions ex contractu, are included in books on 
torts; for instance, the duties of a tenant for life to the re- 
mainder-man. But although such duties cannot be resolved into 
contracts, it is believed that together with contracts they fall 
under a distinct generalization: viz., duties of persons in a par- 
ticular situation of fact to persons in a particular situation of fact; 
or, perhaps, more concisely, duties of the parties to a particular 
relation of fact to each other. 


1 Collis v. Selden, L. R. 3 C. P. 495. This case has another aspect in which it 
sanctions the opinions herein advanced as to negligence. The defendant was alleged 
to have put up the chandelier negligently, but Willes, J., said, “ There would be no 
end of actions if we were to hold that a person having once done a piece of work 
carelessly, should, independently of honesty of purpose, be fixed with liability in this 
way, by reason of bad materials or insufficient fastening.” That is, the court took it 
upon itself to say what the standard of the defendant’s duty should be, without the 
aid of a jury, because the court had a clear opinion in this instance that it was not 
desirable to extend liability to the required point. Numberless other instances of the 
same principle might be given, but it will suffice to refer to Ryder v. Wombwell, L. R. 
4 Ex. 82, 39; L. R. 3 Ex. 90; Manby v. Scott, 1 Mod. 124, 188, cited with approval 
by Blackburn, J., in Bazeley v. Forder, L. R. 8 Q. B. 559, 564; Shipley v. Fifty Associ- 
ates, 106 Mass. 194, 199. See also Giblin v. McMullen, L. R. 2 P. C. 817, 836, 337; 
McCully v. Clarke, 40 Penn. St. 399. 
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It remains to be considered whether there are not liabilities 
analogous to the duties of all the world, admitted to properly 
fall within the subject under discussion, which are owed only 
by persons in a particular situation of fact to which the responsi- 
bilities in question are annexed as a special consequence. We 
think it must be admitted that there are such owed by certain 
limited classes to all the world. It will be observed that they 
shade away from duties of all the world by insensible degrees, 
Thus it is a duty of all not to assault with their hands, — irrespec- 
tive of any more special circumstances than the condition precedent 
of possibility. A man with a stick is distinguished from subjects 
generally by facts peculiar to a narrower class. Yet it would 
clearly be an anomaly to describe. the duty not to assault with a 
switch separately from the general duty not to assault. When we 
go a step farther to the case of assaults with deadly weapons, a dis- 
tinction is taken more easily. When we get to the liability for 
dangerous animals it would be hard to frame a general definition 
irrespective of the special circumstances which would hold water. 
Yet this last liability is felt to be nearly connected with the pre- 
ceding examples. There is an element in common between all 
duties which are imposed, irrespective of the special relation between 
the parties. They cannot satisfactorily be resolved into duties of . 
all to all, but they are discerned to tend in the same direction. It 
would not be instructive to generalize the duty to respect possession 
inte a special application of the duty to keep the peace, but the 
two are akin to each other. The liability for ferocious animals 
cannot be included in a general statement that every one is liable 
for the consequences of extra-hazardous undertakings, because 
there is no certainty what will be thought extra-hazardous in a 
certain jurisdiction at a certain time, and the particular things 
which have been held so have to be considered separately ; but the 
particular instances point to such a general principle as the tacitly 
assumed ground of decision. 

If now the reader will refer to the table on page 48 of this 
volume, he will see that the six subdivisions of the law indicated 
there fall into three general groups, the members of which are 
philosophically connected. First, duties of all or of a special class 
to the sovereign; second, those which we have been discussing, 
duties of all to all or to a special class, and duties of a special 
class to all; third, duties of the parties to a special relation to 
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Franchise or monopoly. 
Possession. 
Maliciously causing Property. 
breach of contract. Jasements exactly defined Prescriptive easements 
Domestic relations ¢ by deed, or by an arbi- not exactly defined. 
trary rule of law. 
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RE L. B. HAPGOOD 27 AL. 


BANKRUPTCY. 


Tue petition by the Manchester Shoe and Leather Company of New 
Hampshire against the two defendants, doing business at Boston, under the 
firm of Hapgood and Company, alleged a debt due from said firm to the 
petitioners of about one thousand dollars, and that said defendants, being 
insolvent, did on the twenty-seventh day of December, 1872, and on the 
fifteenth day of January, 1873, make certain payments to two of their 
creditors by way of preference. ‘The defendants filed a general denial of 
the acts of bankruptcy, and demanded a jury trial, which was afterwards 
waived, and the case was heard by the court. 

It appeared in evidence that the defendants met with very severe losses 
by the great fire of November 9, 1872, and immediately afterwards took an 
account of their assets and liabilities, by which it appeared that they could 
pay about seventy-five per cent of the full amount of their debts ; and by 
the advice of some of their creditors they made an offer of fifty per cent, 
which was accepte by nearly all the creditors, who thereupon signed a 
paper in which was recited the loss by fire, and the desire of the signers to 
assist the firm to start in business again, and by which they agreed to re- 
ceive notes, on an average time of three months, for fifty per cent of their 
respective demands, in full discharge of the same. The settlement was 
completed, and by the early part of January the payments had been made, 
a large proportion of them in money, the remainder in notes as agreed, and 
to a few small creditors a round suin, which would exceed fifty per cent; 
and there remained outstanding, according to the evidence, only the debt 
due to the petitioners and one other of about seven hundred or eight hun- 
dred dollars, out of a total debt, on the tenth of November, of about eighty- 
three thousand dollars. After the settlement was completed, the defendants 
had in their hands net assets, above all their debts, to the value of about 
twenty-seven thousand dollars. 

The petitioners, through their agent in Boston, had at one time agreed 
to take eighty per cent of their account in full settlement ; but some dispute 
afterwards arose concerning the mode of liquidation, and the bargain was 
never carried out. They filed this petition March 20, 1873. 

The defendants had gone on in business during all the period after the 
fire, and the evidence tended to show that after discharging their old debts 
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they had been and continued to be solvent. All their present debts, ex- 
cepting the two above mentioned and some of the composition notes, had 
been contracted since the fire, in the ordinary course of their business. 


C. I. Reed and J. R. Bullard, for the petitioners. 
N. B. Bryant, for the defendants. 


Lowe Lt, J. —I have decided that when one creditor stands by and sees 
a settlement made with the others under such circumstances that his 
assent to the compromise is to be presumed, he is estopped to rely on that 
compromise as an act of baukruptey. (Zhe Mass. Brick Co., 5 V3. R. 408.) I 
shall probably adhere to that doctrine until a higher court has held it to be 
erroneous. But as this case was not argued nor placed upon the ground 
of the agreement concerning the eighty per cent, and the evidence upon 
that point may not have been fully developed, I must consider the impor- 
tant question, whether the payments made by the defendants in settlement 
with the great body of their creditors render them liable to be made bank- 
rupts under the act. It was argued, with great force and ability, that after 
a trader is insolvent, there is nothing he can lawfully do by way of dispos- 
ing of his property and settling with his creditors, excepting through the 
aid and intervention of the bankrupt court. Adding the qualification, 
hinted at above, that the acts complained of are done without the express 
or implied assent of all his creditors, the proposition is a sound one in a 
broad sense. That such a person cannot lawfully convey his property to 
trustees, even with the best intentions and the most careful provision for 
equality among his creditors, — that he cannot do this or suffer it to be done 
even with the sanction or by the decree of a state court, — few lawyers will 
be found, at this time, to deny. All such arrangements, however innocent 
in intent, and however probably advantageous to the creditors, are made 
subject to the objection of any one of them, unless, as in a late instance, 
Congress should make a special exception by a new statute. This is be- 
cause the bankrupt law furnishes the only authoritative rule, and provides 
the exclusive method and machinery for the settlement of the affairs of in- 
solvent persons. 

But this case does not bring up any transfer of property, excepting pay- 
ments of money, nor any thing to withdraw assets from creditors; no 
appointment of a private assignee chosen by the debtors to present to cred- 
itors the alternative of their management or a lawsuit. It was simply a 
payment, to every creditor who would accept it, of less than his whole debt. 
I cannot agree that this is necessarily a preference. It has been often ruled, 
and lately, by the highest tribunal, that a payment by an insolvent to a 
creditor, both parties knowing the insolvency, is to be presumed to be in- 
tended as a preference. ( Zoof' v. Martin, 13 Wallace, 40). The presumption 
VOL. VII. 44 
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is not usually said to be a conclusive one ; but if it were, the payment referred 
to in all these cases is a payment in full, or of a larger proportion than 
others will have. The definition of a preference is, a payment to one cred. 
itor which will give him an advantage over the others, or which may _possi- 
bly do so. It is impossible to define it without that idea being included, 
Now supposing it could be shown, beyond any doubt, that a creditor, being 
anxious for his money, perhaps himself in great stress, took from a debtor, 
in full settlement, very much less than it was certain the others would get, 
who is injured? Is the assignee to be permitted to say, “1 will recover 
back this tive per cent to add to the ten per cent I am paying to those who 
made no settlement”? ‘The case that I have supposed is the case at bar. 
It is proved, without the slightest attempt at contradiction, that the great 
body of the creditors, knowing that the defendants could pay much more, 
agreed to take one-half of their just demands. Their purpose was to leave 
the defendants solvent. In my opinion they have succeeded. Indeed, it is 
not denied that the defendants are actually solvent; but the argument is 
pressed that they are technically bankrupt, because, within six months past, 
they being actually insolvent, made certain payments, and that nothing can 
purge this stain but the lapse of time. The argument is undoubtedly a 
strong one. If it is sound, any one of the new creditors of this firm, having 
a debt to the amount of two hundred and fifty dollars or more, can put 
them into bankruptcy. because there is not in our statute any provision that 
only those creditors can take advantage of an act of bankruptcy who were 
such when it was committed. The argument is strong, because it would 
not, in most cases, be possible for the court or a jury to ascertain with any 
certainty that a payment by an insolvent could not or might not be a pref- 
erence, and it would not do to enter into any nice calculations on the 
subject. But when the very rare case does arise in which there is no 
doubt, and no conflict of evidence, and no calculation needed to prove that 
the creditors who have been paid intended to take and in fact did take less 
than they would have received in bankruptcy, and that when they were 
paid the debtors were left undoubtedly and abundantly solvent, then it would 
be an inversion of the law to hold that the creditor who alone has gained 
by this course of proceeding, who is on the day he files his petition able to 
force a full payment at law, may resort to the court of bankruptcy as a 
speedier and more stringent mode of obtaining such payment. It must 
often happen, incidentally, that the bankrupt act can be worked by a 
shrewd creditor to his own particular advantage, by bringing a petition, 
when the others wish to compromise the debts, or by opposing a discharge 
on account of some technical fraud, and by these means forcing a payment, 
‘Lhis cannot always be avoided ; but it must be guarded against as fir as the 
weakness of the parties concerned will permit. If they choose to submit to 
exactions, it is not possible for the courts to prevent it. I do not mean 
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to cast any imputations on the petitioners iu this case. If they did not 
choose to give up part of their debt, they were under no obligation to do so, 
unless they once agreed so to do it, us to which I am not fully informed. 
What I mean is this. In the present aspect of the case, it is really prose- 
cuted to obtain payment in full of the petitioners’ debt, which they are 
fully entitled to re-eive; but this is not the court to give it them. To 
test the question of preference, I asked the counsel of the petitioners if he 
should feel himself obliged to refuse payment in full. I did not, however, 
require a categorical answer to that inquiry. In my opinion there would 
not be the slightest impropriety in his taking payment ; and if not, it is be- 
cause the defendants are solvent; and if they are, they were so as soon as 
they had made such an arrangement with their creditors that their assets 
were clearly and fully above the remaining liabilities, and they could go on 
and pay all their remaining debts as they accrued. 

I do not intend to encourage any compromises but such as are full, fair, 
and equal. If any of the creditors who took fifty per cent were given to 
understand that no one should have more, or were deceived in the exhibit 
of assets, they might well complain. But there is no evidence of this ; and 
the natural inference is that any one would know there was danger that 
some few creditors, by refusing to come in, would be able to make better 
terms than the rest. In the absence of any complaint of that sort, I do not 
feel bound to listen to one from the party benefited. 

If I should decide this case for the petitioners, I should be obliged to say 
that an insolvent person cannot receive a present of twenty-five thousand 
dollars; for that is precisely what happened to the defendants. I am not 
prepared to go that length in support of a general formula. The propo- 
sition with which I began, that insolvents: must, in general, invoke the in- 
tervention of the bankrupt courts, must be further modified to express the 
idea that what they do in the way of payments they do at their own risk 
and that of the creditors who are paid, in case it should turn out that any 
one is or can be injured ; but if there is no possible harm done, there is no 
act of bankruptcy. 

I do not rest my decision on the ground that the particular payments 
mentioned in the petition were not acts of bankruptcy, while some earlier 
payments may have been so. In my judgment no such act has been com- 
mitted at any time. No payments were made until all the creditors were 
understood to have agreed, though a few, like the petitioner, were to have 
more than fifty per cent. The agreement was to take notes; and if notes 
had been given, it is perfectly evident that the effect would have been to 
diminish the debts one-half and leave the assets as they were, making a gift, 
as I have said, of about twenty-five thousand dollars to the firm. ‘The 
agreement being completed, the firm were solvent for the same reason ; and, 
finding themselves able to pay the dividend in money, they made it in that 
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way to those who wished it. Each payment was the discount of a note 
the debtors had a right to insist on giving, and was a substituted payment. 
Not one was made until the solvency of the firm was established beyond a 
peradventure by the assent of all or nearly all the creditors to the agree. 
ment. 

At the argument I expressed a doubt whether solvency could be proved 
excepting by the convincing argument of a tender in court of the full 
amount of the petitioning creditors’ debt ; but as this is not a court for the 
collection of debts, I do not think, when the evidence is so clear, I ought 
to hesitate to pronounce that the solvency is proved. Indeed, if the firm 
had become insolvent again by a new misfortune, my decision in this case 
would be the same. Ido not say there might not be cases in which the 
debts might be required to be paid before a decree of dismissal should be 
entered. Nor am I sure that a somewhat larger discretion over the mat- 
ter of costs might not be safely and wisely intrusted to the courts. — 
Petition dismissed with costs. 


DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR JANU- 
ARY, FEBRUARY, MARCH, AND APRIL, 1873. 


Account. — See Bank, 1, 2; HusBaAND anp WIFE. 
Action. — See InguNcTIon, 1; DamaGes, 5. 


ADVANCEMENT. 

M. purchased a copyhold cottage in the name of his son, who was admitted 
tenant. M. shortly afterward gave the occupying tenant notice to quit, but 
allowed her to remain at an increased rent. M. received the rents, paid the quit- 
rent and costs of repairs, and treated the cottage as his own. On M.’s death it 
was testified that M. intended the cottage to be his son’s after M.’s death. Held, 
that the cottage was not purchased as a gift to the son, but was taken in his name 
as trustee for his father. — Stock v. McAvoy, L. R. 15 Eq. 55. 

See Cy-Pres. 


AFFIDAVIT. 
Affidavits on behalf of the plaintiff taken before a notary-public in America, 


at a place one hundred and twenty miles distant from residence of any British 
consul, were allowed to be filed by the clerk of records and writs, with the 
written consent of the defendant. — Lyle v. Ellwood, L. R. 15 Eq. 67. 

AGeEncy. — See Principat anD AGENT. 

ALLOTMENT. —See Director; Letter. 

Annuity.—See Payment; PEeNatty. 


ARBITRATION. 


In a matter of general average the ship-owner and the owner of the cargo 
agreed to refer the question to the defendant, an average adjuster. Held, that 
the defendant was acting as a quasi arbitrator, and was not liable for want of 
skill or for want of care, or for negligence, if he acted honestly. — Tharsis Sul- 
phur Co. v. Loftus, L. R. 8 C. P. 1. 


ASSAULT. 

It was held that there might be an indecent assault upon boys, although they 
submitted to the act in ignorance of its nature, without actual or active dissent. 
— Queen v. Lock, L. R. 2 C. C. 10. 

ASSIGNMENT. — See Priority. 
Auction. See OrperR or Court; VENDOR aND PurcHAsER. 


AVERAGE. 


The plaintiff shipped bark upon a vessel, ‘ average, if any, to be adjusted ac- 
cording to British custom.” Just as the vessel was about to sail, a fire broke 
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out in the fore-hold, which could only be extinguished by cutting a hole in the 
side of the vessel and filling her fore compartment with water, whereby the bark 
was destroyed. But for this the cargo would in all probability have been de- 
stroyed and the vessel much damaged, if not rendered a total wreck. By custom 
of British average adjusters, such a loss is not a subject of general average, 
Held, that such a loss was by law the subject of general average, but that under 
the bill of lading the custom of average adjusters to the contrary bound the plain- 
till. — Stewart v. West India and Pacific Steamship Uo., L. KR. 8 Q. B. 88, 
See AnBITRATOR. 
Awarp. — See Penaty. 


Bank. 


1. The O. bank kept a loan account, a discount account, and a general account 
with the A. bank. The former bank was im the habit of borrowing from the latter, 
and depositing from time to time securities to meet these loans, which were entered 
to the loan account. The O. bank accordingly deposited three bills with the A, 
bank as security against certain drafts which it requested the A. bank to honor, 
Held, that the A. bank might hold the bills for the balance of the general account, 
—Inre European Bank. Agra Bank Claim, L. R. 8 Ch, 41. 

2. The plaintiff had a deposit on an account with the L. branch, and was in- 
debted on another account at the B. branch of a bank. He drew against his 
account at the L. branch, but the bank set off his indebtedness at the B. branch. 
Held, that the bank was entitled to sct off the indebtedness at the B. branch 
against the deposit at the L. branch. — Garnett v. McKewan, L. R. 8 Ex. 10. 

See Huspanp anp WIFE. 


BaNKRUPTCY. 

1. In December, 1870, W. bought of C. ten hogsheads of whiskey in bond at a 
warehouse, subject to the order of C. On February 19, 1872, W. wrote to C, 
directing him to send a specified hogshead, and enclosing a check in payment of 
duty and warehouse and clearing charges. On February 26, 1872, C. filed a 
petition in bankruptcy, at which time said hogshead was still in the warehouse 
subject to C.’s order, but transferred to the credit of W. on the books of C, 
Held, that said hogshead was not within the ‘ possession, order, or disposition 
of the bankrupt by the consent and permission of the owner” within the meaning 
of the Bankruptey Act, as possession had been demanded with a bond fide inten- 
tion of taking possession before the bankruptcy. — Lx parte Ward. In re Cous- 
ton, L. R. 8 Ch. 144. 

2. L., knowing that his bankruptcy was impending, drew all his balance at 
the banker's and deposited it, on January 7, 1871, with K., his accountant, to 
whom a considerable sum was owing. K. refused to accept the money unless L. 
authorized him to pay himself his debt. L. authorized K. accordingly, having 
in fact drawn said balance that it might not be attached by creditors. K. had 
made no demand that his debt should be paid subsequent to December’23, 1870. 
Held, that drawing said balance from the bank as aforesaid, was an act of bank- 
ruptcy, and said payment to K. a fraudulent preference. — Lx parte Halliday. 
In re Liebert, L. R. 8 Ch. 283. 

3. H. sold three hundred and thirty tons of bleaching powder to E., to be 
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delivered thirty tons per month. The November instalment was del'vered, but 
not paid for. In December, the month in which the last instalment was due, E. 
called a meeting of his creditors, and declared himself insolvent. Thereupon H. 
wrote, ‘* we refuse to deliver any more bleaching powder upon contract.”  E, 
became bankrupt, and the trustee claimed damages from H. for breach of con- 
tract. Held, that though E.’s insolvency did not put an end to the contract, H. 
was not bound to deliver any more powder until the price of both November and 
December instalments was paid; and that said letter did not constitute a breach 
of the contract. — Ex parte Chalmers. In re Edwards, L. R. 8 Ch. 289. 

See Bitts anv Notes; Company, 1; Inpicrmentr; PRINCIPAL AND AGENT, 
2; Prioriry, 1. 

Bequest. — See Devise; LeGacy. 


But in Equiry. — See Execurors aNp ADMINISTRAroKs, 1; 2. 


Birt or Lapine. 

The plaintiffs delivered to the defendants to be carried on their vessel a package 
described by mistake in the bill of lading tendered the captain, as ** linen goods ;* 
but before signing the captain stamped upon the bill of lading the words ‘ weight, 
value, and contents unknown.” The package contained silk, and two pieces were 
found to be abstracted upon the ship’s arrival. Freight was paid as for linen 
goods, being at a less rate than for silk. Held, that under the bill of lading, 
stamped and signed as above, the defendants contracted to carry said package, 
whatever its contents, and were liable for said loss. — Lebeau vy. General Steam 
Navigation Co., L. R. 8 C. P. 88. 

See AVERAGE; INSURANCE, 3}. 


Bit oF Sate. — See Description. 


Bits anp Nores. 


L. employed R. as his correspondent in London, and S. as his correspon- 
dent in Havannah. _L. drew bills on R., who accepted them against a shipment 
to S., who sent bills to R. against R.’s acceptances. R. became insolvent and 
jailed to pay his acceptances, and S$. also became insolvent. J/eld, that the re- 
miitances from S. were specifically appropriated to meet said bills, and that they 
were not to be applied to the general account between R, and S.— Ex parte 
Smart. In re Richardson, L. R. 8 Ch. 220. 


Bonp. — See Surety. 
Cai. — See Company, 2. 
Caricature. — See Copyricnt. 
Carrier. — See or Lapinc; NEGLIGENCE. 


CHAMPERTY. 

Declaration that J. H., a brother of the defendant and a cousin of the plaintiff, 
died leaving a will disposing of his real and personal property. In consideration 
that the plaintiff would contest the will, and would obtain evidence and advance 
money for such purpose, the defendant promised the plaintiff to give him half of 
any personal or real property which the former should obtain by reason of con- 
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testing the will. Held, that such agreement was champerty. — Hutley v. Hutley, 
L. R. 8 Q. B. 112. 


—See Prroriry, 2. 
Cuariry. — See Perretvuiry. 


CHARTER-PARTY. 


1. Under a charter-party it was provided that the plaintiff's vessel was to proceed 
with all possible despatch direct to any dock at B. as ordered by charterers, and 
there land cargo in the usual aad customary manner. The charterers selected the 
W. dock. The vessel arrived and was ready to go into said dock July 3, but 
under dock regulations could not go into dock until July 11, and could not get 
under the loading ‘* spouts ” until July 29, as the dock was occupied by the num- 
ber of vessels allowed. Demurrage was claimed from July 3. Held, that the lay 
days began July 11, the day when the vessel got into dock. — Tapscott v. Balfour, 
L. R. 8 C. P. 46. 

2. By the terms of a charter-party the charterer’s liability was to cease when the 
ship was loaded, the captain having a lien upon the cargo for freight and demur- 
rage. Held, that the lien extended to demurrage at the port of loading as well as 
the port of discharge ; and that all right of action against the charterer ceased on 
the vessel being loaded. — Francesco v. Massey, L. R. 8 Ex. 101. © 


Cuosr In Action. — See Huspanp anp WIFE. 
Cuurcu. — See STREETS. 
CoLuis1on. — See NEGLIGENCE. 


ComMPany. 


1. The chairman of the directors of a company purchased certain shares with the 
consent of the company and with its money. The company had no authority by 
law to make such purchase. Held, that the chairmain was a trustee for the com- 
pany, and that the shares did not pass to his assignees in bankruptcy. — Great 
Eastern Railway v. Turner, L. R. 8 Ch. 149. 

2. A contractor agreed to deliver engines to 2 company, payment to be made 
partly in shares of the company, and the contractor to set off against calls on said 
shares any sums due from the company. The company was ordered to be wound 
up. Held, that the contractor could not set off sums due him from the company 
against calls upon his shares. See Companies Act, 1862. — Black & Co.'s Case, 
L. R. 8 Ch. 254. 

3. A shareholder in a company transferred shares to an infant, who transferred 
them to another infant, who transferred them to an adult, and all the transfers were 
registered. The company was ordered to be wound up more than a year after 
the first transfer, but less than a year after the last transfer. Held, that, after the 
company had obtained an adult shareholder, the intermediate transfers could not 
be avoided, and that said first shareholder could not be put on the list of con- 
tributors. — Jn re Contract Corporation. Gooch’s Case, L. R. 8 Ch, 266; 8. ¢. 
L. R. 14 Eq. 454; 7 Am. Law Rev. 470. 

See Director; Interest; AND AGENT. 


ConpiTion. — See Contract, 2. 
ConpitionaL Girt. — See Perretuiry. 
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ConstRUCTION. — See CHARTER-ParTy ; Contract; COVENANT, 2; DaMaGes, 
8; Devise; Lanp; Legacy; Parrnersnip; Paymenr; Srreets; Surery. 


CONTEMPT. 


Inferior courts of record have no power at common law to punish for contempt 
out of court. — Queen v. Lefroy, L. R. 8 Q. B. 134. 


Contract. 

1. By agreement between C. and W., C. was to lease certain lots of land for 
ninety-nine years, at a certain rent to be apportioned as thereafter mentioned. 
W. was to build on plot P. twenty houses, on plot B. eight, on plot G. ten, and 
on plot Y. five houses. Separate leases of plot B. and of plot G. were to be made _ 
as soon as the houses on these lots respectively were covered in. W. assigned 
this agreement to the plaintiff, who completed the houses on plots B. and G. and 
then claimed leases of those plots. J/eld, that as the condition precedent to 
granting such leases had been performed, leases must be granted to the plaintiff 
of lots B. and G., although he refused to perform the remainder of the agree- 
ment. — Wilkinson v. Clements, L. R. 8 Ch. 96. 

2. The defendants agreed with the plaintiffs to supply 6000 tons of coal, to 
be delivered in equal monthly quantities during the period of twelve months, 
from the Ist July, 1871. During July the plaintiffs took only 158 tons, and the 
defendants thereupon declared the contract cancelled and refused to deliver any 
more coal. eld, that the plaintiffs’ failure to remove the coal as agreed did not 
justify the defendants in cancelling the contract. — Simpson vy. Crippin, L. R. 
8Q. B. 14. 

8. The contract of a drunken man is voidable, not void. — Matthews vy. 
Baxter, L. R. 8 Ex. 133. 

See Birt or Lapinc; Bankruptcy, 3; Covenant; DamaGes, 2-5; 
Interest; LETTER; NEGLIGENCE, 3; PartNersHIP; SuRETY ; VENDOR AND 
PURCHASER. 

Contrinution. —See Devise, 1. 
Contrisurory. —See Company, 3. 


Conversion. — See TROvER. 


CopyriGcuT. 


The defendant published an account of the life of Napoleon III. containing 
‘the same story as told by popular caricaturists.” The book contained, among 
many others, nine caricatures in a reduced form, taken, without consent, from 
woodcuts in Punch. Held, that a substantial part of Punch had been appropri- 
ated, and that there was an infringement of copyright. — Bradbury v. Hotten, 
L. R. 8 Ex. 1. 


Costs. — See EsECTMENT. 
Court. — See JURISDICTION. 


CovENANT. 
1. The clerk of a brewery firm covenanted that during his service, or within 
two years thereafter, he would not sell or recommend on his own aceount, or for 
any other person, any Burton ale or ale brewed at Burton, or offered for sale as 
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such, other than the ale brewed by said firm. Held, that the covenant was void, 
— Allsopp v. Wheateroft, R. 15 Eq. 59. 

2. The defendant covenanted not to carry on a public-house within half a 
mile of the plaintill’s premises. Held, that said half-mile must be measured in a 
straight line, not by the nearest available mode of access between the two 
houses, — Monjlet v. Cole, L. R. 8 Ex. (x. Ch.) 32s. c. L. R. 7 Ex. 70; 7 Am. 
Law Rev. 687. 

See Conrract, 2. 

Cy-Pres. 

Trustees had power to apply a pcrtion of a fund towards ‘ purchase of or 
effecting W.’s promotion in the army.” Before the trustees had advanced the 
whole of such portion, purchasing commissions in the army was abolished by law. 
Held, that the remainder of said portion could not be applied for the advance- 
ment or benefit of W. — Jn re Ward’s Trusts, L. R. 7 Ch. 727. 


DamaGes. 

1. Coal was taken by the defendant company from the colliery of another com- 
pany without fraudulent intent. Held, that the defendant was liable for the 
market value of the coal at the pit’s mouth, less the actual disbursements for 
severing and bringing it to the surface. — Jn re United Merthyr Collieries Co., 
L. R. 15 Eq. 46. 

2. The plaintiff had a contract for furnishing a certain number of shoes at an 
exceptionally high price of 4s, per pair if delivered |ebruary 3. The plaintiff 
delivered the shoes to a railway company, with notice that if they were not 
delivered on said day they would be thrown on the plaintiff's hands. Said com- 
pany failed to deliver the shoes in time, and they were sold at 2s. 9d. per pair, 
the market price. //eld, that, in absence of notice of said contract price, the 
plaintiff could not recover as damages the difference between the market price 
and said contract price. — Horne v. Midland Railway Co., L. R. 8 C. P. (Ex. 
Ch.) 1381; s. c. L. R. 7 C. P. 583; 7 Am. Law Rev. 471. 

3. Declaration for breach of an agreement whereby, in consideration of L.'s 
paying £50 for good-will, £100 for painting, &e., and £75 annual rent, W. was 
to sell the trade fixtures and effects of an inn to L. ‘* And by way of making 
this agreement binding, each of the above contracting parties have deposited in 
the hands of H. the sum of £40 each; and either party failing to complete this 
agreement shall forfeit to the other his deposit money as and for liquidated dam- 
ayes.” Demurrer, and plea that L. had sued H. for said deposit in his hands 
“as and for liquidated damages in respect of the said breaches,” and had 
recovered judgment. Demurrer to plea. Held, that said deposit in the hands 
of H. was liquidated damages, and that L. could recover no further sum; but 
that the right of L. to sue W. being independent of any right to sue H. the plea 
was bad. Judgment for plaintiff on demurrer to plea, and for defendant on de- 
murrer to declaration. — Lea v. Whitaker, L. R. 8 C. P. 70. 

4, The defendants agreed by charter-party that their vessel should be at the 
Tyne and load 1300 tons of coal at a certain time, and broke their contract; and 
consequently the plaintiff was delayed and had to pay increased freight and a 
higher price for the coal. Held, that, in the absence of evidence that the plain- 
tlf could get back the extra price for t.e coal on resale, the defendant was 
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liable for such extra price as well as the increase of freight. — Featherston v. 
Wilkinson, L. R. 8 Ex, 122. 

5. The defendant agreed to sell 3009 tons of coal to the plaintiffs, to be 
delivered during the months of May, June, July, and August. On May 31, the 
defendant wrote to the plaintiffs that he considered the contract cancelled, as 
coal had not been taken according to agreement, and on June 11 refused to 
deliver any coal. On July 3 the plaintiff brought this action. ‘The price of coal 
had been and was still rising at the time of action begun. There was no evi- 
dence of the difference between the contract price and the price for which the 
plaintiffs could have obtained a similar contract at the day of the breach. Held, 
that the measure of damages, in the default of such evidence, was the sum of the 
differences between the contract and the market prices on the last day of each 
month respectively, although the action was brought before the periods of 
delivery had elapsed. — Roper v. Johnson, L. R. 8 C. P. 167. 

See NEGLIGENCE, 3; Penatty; Principat aND AGENT. 


Deatu. — See NEGLIGENCE. 
Depication. — See Way. 
Deep. —See MortGaGe. 
DemurraGe. — See CuarTER-PARTY, 1. 


DescripTion. 
A clerk in the accountants’ department of a railway company described him- 


self in a bill of sale as an *‘ accountant.” Held, an insufficient description. 
—Larchin v. The North-western Deposit Bank, L. R. 8 Ex. 80. 


DETERIORATION. —See VENDOR AND PURCHASER. 


Drpositor. — See AFFIDAVIT. 


DevIsE. 


1. Atestator gave all his real and personal property to his executors, to be 
disposed of according to the directions in his will. He directed his exeeutors to 
pay all his just debts, and then gave his personal estate to his brother, and made 
specific devises of part of his real estate. The personal estate was insufficient 
for payment of debts. /7eld, that said specifically devised real estate and the 
undevised real estate descending to the heir must contribute rateably. — Stead v. 
Hardaker, 1. R. 15 Eq. 175. 

2. The lessee of a piece of land assigned the term to the lessor by way of 
security for advances, and built four houses on the land. The lessor entered 
into possession as mortgagee, and died, having devised ‘* my freehold houses ” on 
said land. Held, that the mortgage debt did not pass by the devise. — Bowen v. 
Barlow, L. R. 8 Ch. 171. 

See PayMENT. 

Director. 


The director of a company allowed shares to be allotted to his infant children, 
All the other shares in the company were allotted. The company was wound up, 
and calls were made upon the shareholders. eld, that it was a breach of duty 
in the director to allot shares to infants; that it was a fair inference that such 
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shares would have been taken by some one other than the infants, as the remain. 
ing shares were taken; and that the director was liable, under Companies Act, 
1862, § 165, for calls on the infants’ shares. — Jn re Crenver and Wheal Abraham 
United Mining Co. Ex parte Wilson, L. R. 8 Ch. 45. 


Distance. — See Covenant, 2. 


Distress. 

Articles of household furniture were deposited at a depository for furniture, 
to be warehoused at 30s. a year. Held, that said articles were privileged from 
distress, having been received in the course of trade, to be dealt with im accord- 
ance with such trade. — Miles v. Furber, L. R. 8 Q. B. 77. 


DrunkeNNEss. — See Contract, 3. 


EasEMENT. 
The plaintiff had the right of having rain-water drop from the eaves of his 
puilding upon land of the defendant. eld, that the easement was not destroyed 


by raising the height cf the eaves from the ground. — Harvey v. Walters, L. R. 8 
C. P. 162. 


EJECTMENT. 

Ejectment was brought by T. for a certain estate, the parties defending being 
the trustees of an infant. T. was nonsuited, and became liable for costs. A 
second action of ejectment was brought by T., in which the defendants were 
other trustees of other estate belonging to said infant. The question on which 
each action turned was the identity of T. Held, that, as the plaintiff and the 
question of title were in each case the same, a stay of proceedings in the second 
action would be granted, until the costs of the first action were paid. — Tichborne 
v. Mostyn, L. R. 8 C. P. 29. 


Erection. — See Insurance, 1. 
Entimety or Contract. — See Contract, 1. 


Security. 

The owner of a farm deposited deeds, dated 1774, by way of security fora 
loan, stating them in a letter to be the title-deeds of said farm, and the deeds 
were so received in good faith. Subsequently said owner deposited later title- 
deeds of said farm with the plaintiff, who had no notice of the previous transac- 
tion, as security for another loan. Held, that said letter, together with the 
deposit of said deeds of 1774, created an equitable security. The depositee was 
not bound to examine the deeds, and was not bound by constructive notice of 
their contents. — Dixon v. Muckleston, L. R. 8 Ch. 155. 


Esropret. — See Britt or Lapina. 
Evwence. —See DamaGes, 4; Principat, aND AGENT, 1; TRrovER. 


ExecuTors AND ADMINISTRATORS. 
1. A bill alleged that the defendant was executor of a testatrix, and, before 
probate, had possessed himself of part of the personal property of the testatrix, 
and prayed for general administration, ‘The defendant pleaded that no legal 
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representative of the testatrix had been appointed. Held, a good plea. — Cary 
y. Hills, L. R. 15 Eq. 79. 

2. A testator was a partner in a firm under an agreement, whereby, on the 
death of a partner, his share was to be determined and taken from the firm in 
two years. ‘The testator appointed three executors, one of whom was his 
partner. His share was not withdrawn, but interest was allowed upon it. All 
the residuary legatees to whom such share belonged, acquiesced in this arrange- 
ment, except the plaintiff, who filed a bill demanding an account and a share in 
the profits which had arisen from the employment of said share in the business. 
Held, that the plaintiff was not entitled to an account or share in said profits. 
—Vyse v. Foster, L. R. 8 Ch. 308. 

3. Action against an executor. Plea, plene administravit. Judgment for 
plaintiff. ‘The same plaintiff brought an action on said judgment, suggesting a 
devastavit. ‘The defendant pleaded facts, showing that assets had come to his 
hands before said judgment, which had been misappropriated, if at all, with con- 
sent of the plaintiff. Held, that if said facts constituted an answer, they would 
have been a defence upon the plea of plene administravit in the first action, and 
therefore could not be set up as a defence to the suggestion of a devastavit. 
—Jewsbury v. Mummery, L. R. 8 C. P. 56. 

See Payment. 


FRAUDULENT PREFERENCE. — See BANKRUPTCY. 


GENERAL AVERAGE. — See ARBITRATOR; AVERAGE. 


Gurr. — See ADVANCEMENT. 


GuarpIAN. 

Where a person has been duly appointed by will under 12 Car. 2, c. 24, § 8, 
to be guardian of the testator’s child, a common-law court has no discretion to 
refuse a writ of habeas corpus to enable the guardian to obtain possession of the 
child, unless the child is of an age to choose a guardian for herself, or the guar- 
dian is an improper person. — Jn re Andrews, L. R. 8 Q. B. 153. 


Hasras Corpus. — See GuarpIAN. 
Higuway.—See Way. 
House. — See Streets. 


Huspanp anp WIrE. 

A woman deposited money received as executrix in a bank to her account as 
executrix. Her husband paid money to said account after it had ceased to be 
used for executorship purposes, and checks were drawn by the wife for payment 
of debts due by her husband and for household expenses. ‘The husband died. eld, 
that the wife was the agent of the husband in receiving and drawing the money 
deposited by the husband, and that such money belonged to the husband's estate, 
and not to the wife. — Lloyd v. Pughe, L. R. 8 Ch, 88; s. c. L. R. 14 Eq. 241; 
7 Am. Law Rev. 475. 


InpECENT AssauLT. — See ASSAULT. 
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INDICTMENT. 

Indictment for conspiracy by a trader to remove his goods within four monthg 
before presentation of a bankruptey petition against him. Verdict of guilty, 
Held, that the omission to allege that the trader had been adjudged bankrupt was 
cured by verdict. — Heymann v. The Queen, L. R. 8 Q. B. 102. 


Inrant. —See Company, 3; Director. 


INFRINGEMENT. — See CopyRiGHT. 


INJUNCTION. 

1. Creditors of C. began actions in New York on bills of exchange accepted, 
payable and dishonored in London, with a view to attach debts due C, from vari- 
ous New York houses. Held, that the court in England would not grant an 
injunction to restrain said actions in New York. — Jn re Chapman, L. R. 15 
75. 

2. A corporation having compulsory powers for supplying gas within a bor- 
ough, began to supply gas within a neighboring township. The plaintiff, who had 
similar powers within said township, prayed an injunction to restrain said corpo- 
ration from supplying gas within said township, alleging that the corporation was 
about to supply a mill with gas, which otherwise would have been supplied by the 
plaintiffs. Held, that there was no such allegation of private injury as the court 
would allow as the foundation of a bill. — Pudsey Coal Gas Co. v. Corporation 
of Bradford, L. R. 15 Eq. 167. 

See InsuRANCE, 2; NUISANCE. 


Inso_vency. — See Bankruptcy, 3. 


InsurABLE INTEREST. — See INSURANCE, 3. 


INSURANCE. 

1. The plaintiff requested a broker to effect insurance for him upon chartered 
freight in the Cambria. The broker saw certain information in Lloyd's list, a 
paper which was regularly taken by the defendant, which upon examination he 
did not believe related to the Cambria, and in good faith he requested the defend- 
ant to insure said freight without disclosing said information, which was in fact 
material, A slip was accordingly initialled, but before the policy was made out, 
said information came to the knowledge of the defendant. A policy was, how- 
ever, filled out and delivered to the broker. A few days later, further information 
was received showing that the Cambria was a total loss. Held (by Martin and 
BraMwe.t, B.B., Crieassy, B., dissenting) that the defendant could not be 
assumed to know the contents of Lloyd's list, but that the policy was valid, as 
the defendant was by his actions estopped from denying the policy was good; or 
had elected, by filling out the policy, to treat the contract as valid. — Morrison v. 
Universal Marine Insurance Co., L. R. 8 Ex. 40. 

2. A bill was filed by an insurance company for cancellation of a policy on 
account of misrepresentation, and a few days later an action at law was begun on 
the policy. The company then prayed for an injunction to restrain the action at 
law. Held, that the court of equity had jurisdiction of the case, but that a court 
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of law was a more convenient tribunal for trial of the facts. Injunction refused. 
— Hoare v. Bremridge, 1. R. 8 Ch. 22. 

3. The plaintitls, shipowners, obtained an open policy to a specified amount, 
upon cotton per steamers from A. One hundred and two bales of cotton were 
received by the plaintiffs’ agent at A., with directions from the shipper to ship at 
the latter’s risk. By mistake said agent gave a bill of lading under which the 
bales were at the plaintiffs’ risk, but thinking they were at the shipper’s risk, he 
did not advise the plaintiffs, and the bales were not declared upon the policy. 
The plaintiffs declared on other cotton on said policy in the order of its shipment. 
Said one hundred and two bales were lost, and the shipper claimed payment 
under his bill of lading. Thereupon the plaintitl’s inserted in said declaration on 
the policy a declaration of said one hundred and two bales. It was found that 
by usage of insurance business, where a policy is effected on goods by ships to 
be declared, the policy attaches to the goods as soon and in the order in which 
they are shipped, and that the assured was bound to declare them in such order. 
In case of mistake in the order of declaration, it is the duty of the assured to 
correct the declarations, which is sometimes done even after loss. Held, that the 
plaintiffs were liable for the loss of said bales under the bill of lading, and there- 
fore had an insurable interest in the bales; and that both by said usage and by 
law declarations might be altered as above in the absence of fraud. — Stephens v. 
Australasian Insurance Co., L. R. 8 C. P. 18. 

See Priority, 1. 


INTEREST. 


A trustee for a company paying his own money on behalf of the company in 
accordance with a contract obliging him to make such payments, is entitled to 
interest on such payment on the winding up of the company. — Jn re Beulah Park 
Estate. Sargood’s Claim, L. R. 15 Eq. 43. 

See Partnersuip. 


a 
Joint Tenant. —See LeGacy, 2. 


JURISDICTION. 

On a special case raising questions of legal limitations at the instance of a 
plaintiff not in possession, the court declined to make any order, or to entertain 
any fictitious question as to title-deeds or accounts, in order to found jurisdiction. 
— Pryse v. Pryse, L. R. 15 Eq. S86. 

See Insuncrion, 1; Insurance, 2. 


Lanp. 

Adjoining arches supporting a railway was certam land used as an embank- 
ment to the arches, and a strip of land running alongside the railway and neces- 
sary for the purpose of repairing the arches. J/eld, that said pieces of land 
were **land” un ler 25 & 26 Viet. ce. 102, § 77. — Higgins v. Harding, L. R. 8 
Q. B. 7. 

LanpLorD anp Tenant — See Distress, 
Lay Days. — See Cuarter-party, 1. 
Lease. — See Contract. 
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Leaacy. 

1. A testator bequeathed one-sixth part of his property in trust for each of his 
daughters for life, remainder to the children of each daughter respectively upon 
attaining twenty-one years or marriage; provided any of said daughters should 
die without leaving a child who should attain twenty-one or marry, then her share 
iu trust for the testator’s surviving daughters in equal shares, if more than one, 
during their respective lives, and after their respective decease for their respective 
children per stirpes and not per capita. The testator’s daughters were minors 
when the will was made. Two daughters married, and died leaving children who 
attained twenty-one ; and then a third daughter died leaving no children. Held, 
that the share of said third daughter was divisible between her three surviving 
sisters and the children of her two sisters who had died. — Waite v. Littlewood, 
L. R. 8 Ch, 70. 

2. A testatrix directed ‘* at the death of my sisters A, and J. the residue of 
my property is to pass to my relatives ‘in America.” Held, that the next of 
kin of the testatrix in America, living at her death, were entitled as joint tenants, 
Lagles v. Le Breton, L. R. 15 Eq. 148. 

See Devise; Execurors aNp ADMINISTRATORS, 2; PaYMENT. 


LETTER, 


Where a person applies by letter for shares in a company, it seems he will be 
bound as a shareholder from the moment the letter of allotment is posted although 


it is never received. — Wall's Case, L. R. 15 Eq. 18. 


Lien. — See Bank. 
Liquipatep DamaGes. —See DamaGes, 3; Penatry. 
Loan. — See Bank. 
Marsuatuine Assets. — See Devise, 1. 
Master anp Servant. —See NEGLIGENCE, 1; PrincipaL AGENT, 1. 
— See CovENantT, 2. 
Mine. — See DamaGeEs, 1; NEGLIGENCE, 4. 


MIsREPRESENTATION. —See Britt or Lavine, 


MortTGaGE, 


W. demised certain estates to L. on long terms by way of mortgage. Subse- 
quently W. conveyed the estates by deed, to which L. was party, but not a con- 
veying party, to C. upon trust for W. as follows: W. was to reccive the rents 
until a certain day, and in case W. then repaid certain sums advanced by L., C. 
was to reconvey. In case of W.’s default, C. was to sell the estates and hold the 
proceeds in trust to repay L.’s advances and hold the remainder for W.  J/eld, 
that the terms were not surrendered or merged, and that said deed was a mortgage, 
and was not a deed creating a trust which W. could enforce. — Locking v. Parker, 
L. R. 8 Ch. 30. 

See Devise, 2; Security; Priority, 2. 
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Ne Exeart. 


A ne exeat may be issued against a defendant who has been ordered to pay a 
sum of money in an administration suit, although the day of payment has not 
arrived, if he is about to leave the country. — Subey v. Sobey, L. R. 15 Eq. 200. 


NEGLIGENCE. 


1. The daughter of the plaintiff was instantly killed by the defendant’s negli- 
gence. Held, that as the daughter was killed no action lay for loss of her 
services, or for her burial expenses. — Osborn v. Gillett, L. R. 8 Ex. 88. 

2. By statute a railway company must maintain fences along the line of its 
railway, for the accommodation of the owners and occupiers of lands adjoining. 
The plaintiff hired a stable for his horse, with privilege of allowing the horse to 
graze during the day over land adjoining a railway. One night the horse 
escaped into said land, strayed through a defective fence on to the railway, and 
was killed. Held, that the railway company was liable. — Dawson v. Midland 
Railway Co., L. R. 8 Ex. 8. 

3. Action for injuries received by plaintiff in consequence of collision while 
travelling on defendants’ railway. Plea that the plaintiff was carried under a free 
pass, wherein it was provided that he should travel at his own risk. Replication 
that the injuries were by reason of the gross and wilful negligence and misman- 
agement of the defendants. Demurrer. Held, that the defendants were not 
liable. Demurrer sustained. — McCawley v. Furness Railway Co., L. R. 8 
Q. B. 57. 

4. The deféndants were a canal company, and the plaintiff proprietor of a 
coal mine under part of the bed of the canal. Said company was authorized by 
statute to take land for the canal, the minerals in the land being reserved to the 
owners thereof, subject to a proviso that in working the same no injury should be 
done to the navigation. It was also provided that a mine owner wishing to work 
his mine should give certain notice to the company, which should then inspect 
the mine, and consent or refuse to allow the same to be worked; in the latter 
event paying the market price for the same. If the company should omit to give 
or refuse such consent, the mine owner might work the mine. The plaintiff gave 
proper notice, but the defendants did not inspect, and refused to purchase the 
mine. The plaintiff worked the mine without regard to the surface, with knowl- 
edze that the effect would be to let down the surface and probably dislocate the 
slate and admit water, but otherwise was not negligent or unskilful, but took 
coal in the ordinary manner, and could not otherwise have obtained full benefit 
of the mine. Consequently, without negligence of the defendants, water entered 
the mine. The plaintiff brought an action of tort, charging negligent manage- 
ment of the canal, whereby the water escaped to the damage of the mine. 
Held, that the action could not be maintained. Jt seems (Ketvy, C. B. and 
Picott, B.) that the plaintiff was entitled to compensation for the loss of the 
coal under said act. — Dunn v. Birmingham Canal Co., L. R. 8 Q. B. (Ex. Ch.) 
42; 3c. L: R.7 Q. B. 244; 6 Am. Law Rev. 695. 

See ARBITRATION; PrincipaL AND AGENT, 3. 


Notsr. —See NvuIsance. 


Notary Pusiic. — See AFFipavit. 
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Notice. — See Priority, 2. 


NUvISANcE. 

Bill for injunction to restrain owners of buildings adjoining the plaintiff's 
house from causing nuisance by noise and vibration by use of an engine. Dis. 
cussion on amount and nature of noise necessary to sustain the injunction.— 
Gaunt vy. Fynney, L. R. 8 Ch. 8. 


Orper oF Court. 


If an order of court has been made to sell at auction, and there has been an 
attempt to sell at auction which has failed, the property cannot be sold at private 
sale without an alteration in the order; and any practice in chambers to the con- 
trary is irregular. — Berry v. Gibbons, L. R. 15 Eq. 150. 


PARTNERSHIP, 

By articles of partnership a partner advancing moncy to the partnership was 
to be considered a creditor of the partnership in respect of such advance, and 
was to be allowed interest on the same. The partnership was dissolved. Held, 
that interest must be allowed to the partners on their respective advances. It 
appears that in general partnership, accounts subsequent to dissolution will not 
bear interest as between partners. — Barfield v. Loughborough, L. R. 8 Ch. 1. 

See Execurors AND ADMINISTRATORS, 2. 


PaYMENT. 
A testator directed an annuity to be paid to H. for life, and a ‘‘ proportion- 


able part of said annuity to be computed to the day of H.’s death from the last 
preceding day of payment,” to the executors or administrators of the said H. 
Such proportionate part was paid to the husband of H., who never took out letters 
of administration ; and the husband died leaving his son his executor. Held, that 
said payment to the husband of H. was not valid, and that the son might recover 
said proportionate part. — Mitchell v. Holmes, L. R. 8 Ex. 119. 

See Principat aNpD AGENT, 2. 


Penatty. 

Under an award W. was to purchase an annuity of £1200 for D. If such 
annuity should not be secured as directed the sum of £100 should become due 
on the last day of each month, until the annuity should be secured; ‘these 
monthly payments are to be considered as additional to the payments due in 
respect of the annuity, and as a penalty for delay in the legal settlement of the 
same.” W. made default in securing the annuity. Held, that said monthly pay- 
ments of £100, though called a ‘* penalty,” was not one which the court would 
allow to be satisfied except upon the terms of securing the annuity. — Parfitt v. 
Chambre, ex parte D’ Alteyrac, L. R. 15 Eq. 36. 

See Damaces, 3. 


PERPETUITY. 


A testatrix, after stating that she did not confidently feel that her family 
would not spend her money on the vanities of the world, and that as a faithful 
servant of the Lord Jesus Christ she felt she was right in returning it in charity 
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to God who gave it, gave personal estate to trustees to make certain annual pay- 
ments for charitable purposes, and directed that when and so soon as land should 
at any time be given for the purpose, two almshouses should be built, and the 
surplus appropriated in making weekly allowances to the inmates. //eld, that 
the gift was valid, as it was an immediate gift for charitable purposes, although 
the time of its application was indefinite. — Chamberlayne v. Brockett, L. R. 8 
Ch. 206. 
Pieapinc. — See DamaGes, 3; Execurors aND ADMINISTRATORS, 1; 
PLEADING, 3. 
Postinc — See Lerrer. 
Power. — See Cy-Pres. 
Practice. —See Ne Exeat. 
Presumption. — See Principat anp AGENT, 1. 


PRINCIPAL AND AGENT. 


1. By statute, railway companies have power to arrest any person committing 
certain frauds upon them. A station inspector arrested a passenger on a railway 
under the erroneous belief that he had committed a fraud on the railway com 
pany. Held, that in the absence of evidence to the contrary it must be inferred 
that the company had given said inspector authority to arrest under said statute; 
and that the company was liable for his mistake. — Moore v. Metropolitan Rail- 
way Co., L. R. 8 Q. B. 36. 

2. C., the managing director of the plaintiffs, who were printing a periodical 
for D., refused to go on with the work without a guarantee. Accordingly the 
defendant drew a bill on D. and indorsed it to the plaintiffs, with the understand- 
ing known to C, that a sum due D. from S. should be appropriated to its pay- 
ment. Prior to this, C. had lent money on his private account to D., for which 
he held D.’s aceeptance to a draft in C.’s name. When the latter bill fell due, 
D. gave C. an order on S., which was paid. J/eld, that the manner in which C, 
received payment of his private debt constituted no defence to an action by the 
plaintiffs on the first bill, as C. was not acting therein in pursuance of any 
authority, express or implied, from the plaintiffs. — McGowan v. Dyer, L. R. 
8Q. B. 141. 

3. By the rules of a railway company its porters were to prevent passengers 
going by wrong trains, so far as they were able, but it was not their duty to 
remove passengers from the train. The plaintiff received injuries by being 
violently pulled from a carriage on said railway by one of its porters, who was 
under the mistaken belief that the plaintiff was in the wrong carriage. Held, 
that there was evidence upon which the jury might find that said porter was 
acting within the scope of his employment, whereby the company would be liable 
for the plaintiff's injuries. — Bayley v. Manchester, Sheffield, and Lincoln- 
shire Railway Co., L. R. 8 C. P. 148; s.c. L. R. 7 C. P. 415; 7 Am. Law Rev. 
297. 

4. K. wanted shares ina company. B. told K. he could get a certain num- 
ber of shares at £3 per share, and was authorized by K. to buy them for him. 
B., in fact, owned the shares, having bought them at £2 per share. Held, 
that B. was the agent of K., and must repay to K. the difference between the 
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cost of the shares, and the price K. paid for them. — Kimber v. Barber, L. R. 8 
Ch. 56. 


Principat aND Surety. — See SuRETY. 


Priority. 

1. R. insured his life and assigned the policy in 1860 as security for a debt, 
R. was adjudged bankrupt in 1862, and in 1868 said debt and policy were trans- 
ferred for value to the plaintiff, who had no notice of the bankruptcy. In 1871 
lt. died, and the plaintiff gave notice to the office that said policy was mortgaged, 
Subsequently, notice of R.’s bankruptey was given to the office. Hed, that the 
plaintiff’s debt was entitled to priority. — Jn re Russell’s Policy Trusts, L. R. 15 
26. 

2. An officer assigned to A. and B., two assignees, separately the money 
which should be payable on the sale of his commission, and the assignees gave 
the agents of the regiment simultaneous notice of their incumbrances. On Oct. 
6, the agents received notice from the Horse Guards to transfer a sum, payable 
upon the sale of said commission, to said officer. Previously to said notice said 
agents had no authority in regard to said sum; and they could not pay it over 
without a written receipt from said officer. On Oct. 14, A. gave the agents a 
second notice of his charge. Ou Oct. 20, said officer sent a receipt as aforesaid 
to said agents. On Nov. 4, B. gave said agents a second notice of his charge. 
Held, that A.’s charge had priority over B.’s. — Addison v. Cox, L. R. 8 Ch. 76. 

See EquiraB.x Security. 


Raitway. — See DamaGers, 2; NeGuGencr, 2,3; Principat anpD AGENT, 1, 3. 
RecourMENT. — See VENDOR AND PurcHaASER, 1. 
Rent. — See VENDOR AND PuRCHASER, 1. 
Rescission oF Contract. —See Contract, 2; VENDOR AND PURCHASER, 2. 


Riparian Ricuts. 

A stream divided into two branches at E., one branch flowing on into the 
river Irwell, and the second branch to a farm, where it supplied a trough, the 
overflow percolating by no defined course into said river. In 1847, W., who 
owned said farm and land thence to the Irwell, collected said overflow, and 
carried it by a drain to a mill on the banks of the Irwell. In 1865, W. purchased 
the land through which said second branch flowed from E. to said farm. In 
1867, W. sold said mill, with water in said second branch, to the plaintiff. Held, 
that the plaintiff could maintain an action against a riparian owner above E. for 
obstructing the flow of the water. — Holker v. Poritt, L. R. 8 Ex. 107. 


River. — See Riparian Ricurts. 
Sate. — See Bankruptcy, 3; Orper or Court; Principat AND AGENT, 4. 
Security. — See Bank, 1; Equitasie Security. 
Set-orr. — See Bank, 2; Company, 2. 
SHAREHOLDER, — See Company, 3; Director; Letrrer. 


Surp.—See AveraGe; Butt or Lapinc; Cuarter-party, 2, 3; INsuR- 
ANCE, 3. 
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Speciric APPROPRIATION. — See BILLs anp Notes. 

SpeciFic PERFORMANCE. — See Contract, 1; VENDOR AND PURCHASER, 2. 
SratuTeE. —See Bankruptcy, 1; Company, 2; Direcror; Lanp; NEGu- 
GENCE, 4+; STREETS. 

Stay or ProcreepinGs. — See EsyEcTMENT. 

SroppaGE 1n Transiru. — See Bankruptcy, 3. 

Srream. — See Riparian RiGHts. 


STREET. 

A corporation had power, whenever it should appear to it expedient, to pre- 
scribe the street line upon which any house to be built should be erected. The 
foundations of a church were laid, and the building had made considerable way, 
when a line was fixed, falling within the church limits. Held, that a church was 
a house, and that said line was fixed too late. — Corporation of Folkestone v. 
Woodward, L. R. 15 Eq. 159. 


Surety. 

1. Plea to an action on a bond, that it was executed by the defendant as 
surety only, whereof the plaintiff had notice; and that, afterwards, a deed was 
made between the principal and the plaintiff, and with the consent of the credit- 
ors of the principal, whereby the latter conveyed his property to the plaintiff, to 
be administered for the benefit of the creditors; in consideration whereof the 
plaintiff and all the other creditors released said principal, **in like manner as 
if he had obtained a discharge in bankruptcy ;” and that this was without the 
consent of the defendant. Held, that the defendant was discharged. — Cragoe 
y. Jones, L. R. 8 Ex. 81. 

2. The defendant gave a bond, which recited that the plaintiff hal agreed to 
employ J. as clerk, on the latter’s giving a bond, with sureties, to pay over to 
the plaintiff all moneys received on the plaintiff's account, and which was con- 
ditioned that J. should pay over moneys as aforesaid. To an action on the bond 
the defendant pleaded, first, that, by the terms of the agreement between the 
plaintiff and J., the agreement might be terminated by one month's notice, 
which was afterward, without the consent of the defendant, altered to three 
months; and second, that before the default complained of, J. had committed 
other defaults of the same kind, notwithstanding which the plaintiff had con- 
tinued to employ J., without notice to the defendant. Held, that the first plea 
was bad, as it did not show that the agreement concerning notice formed any 
part of the defendant’s contract; but that the second plea was good. — Sander- 
son v. Aston, L. R. 8 Ex. 73, 

See INTEREST. 


SurrenDER. — See MortGaGeE. 
TENANT IN Common. — See Legacy, 2. 
Tirte. — See EqurraB_e Security. 


Toit. 


Certain tolls existed from time immemorial upon goods passing to, through, 
or from the borough of Brecon. A railway company had, under an act of Parlia- 
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ment, acquired land and built a railway through the borough. Held, that there 
could be no toll traverse upon goods carried by the railway company entirely 
upon their railway or land belonging to them. — Brecon Markets Co. v. Neath & 
Brecon Railway Co., L. R. 8 C. P. (Ex. Ch.) 157; 8. c. L. R. 7 C. P. 555; 7 
Am. Law Rev. 485. 


Trape. — See Covenant; Distress. 


TRESPASS. 

Defendant drove his cab on to a railway company’s land having the appearance 
of a public street, and refused to leave when requested to do so on behalf of the 
company. /ield, that the defendant was a wilful trespasser. — Foulger v. Stead- 
man, L. R. 8 Q. B. 65. 

See DamaGes, 1; NEGLIGENCE, 3. 


TRover. 


The plaintiff who was in possession of certain goods in a house was told by the 
defendant that he meant to distrain for rent on the day following, and he would 
not allow the plaintiff to remove the goods as the latter desired. In an action of 
trover, held (by Ketty, C. B., Bramwet and BB., Martin, B., 
dissenting), that there was no evidence of a conversion. — England vy. Cowley, 
L. R. 8 Ex. 126. 


Trust. 

The trustees under a will built a villa upon part of the testator’s land for the 
purpose of developing the remainder of the land. He had given the trustees no 
such authority. Held, that, as the trustees bad bond fide laid out a sum to in- 
crease the value of the estate, they could only be charged with the loss (if any) 
caused by such expenditure. — Vyse v. Foster, L. R. 8 Ch. 309. 

2. The defendants received certain proceeds of real estate from two trustees, 
and subsequently paid the same over to one trustee without the assent or sanction 
of the co-trustee, and it was in consequence lost to the estate. Held, that the 
defendants must make such loss good to the estate. — Lee v. Sankey, L. R. 15 Eq. 
204. 

See ADVANCEMENT; Company, 1; Cy-Pres; Execurors anp ApMINIS- 
TRATORS, 2; MortGaGE. 


Verpict. —See INDICTMENT. 
Warp. — See Guarpian. 
Water. —See Riparian Ricurs. 


Way. 


A path was dedicated across a field, with a reservation to the owners of the 
field of the right to plough up the path. The owners ploughed up the path, which 
in consequence became muddy, and placed hurdles at the sides of the path, 
which the defendant overthrew in order not to walk in the mud. eld, that the 
defendant had no right to deviate from the path, and was liable in trespass, — 
Arnold y. Holbrook, L. R. 8 Q. B. 96. 
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Wu.—See Exrecurors anp ApMINisTRATORS, 2; LeGacy; Pay- 
MENT. 
Winpinc up. — See Company. 


Writ. —See Guarpian; Ne Exeat. 


Worps, 
** Other.” —See Leaacy, 1. 


** Relatives.” — See Leaacy, 2. 
** Surviving.” —See Leaacy, 1. 


AUM 
a 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports : — 38 Connecticut; 56 Illinois; 35 Indiana; 
24 Michigan; 16 and 17 Minnesota; 45 and 46 Mississippi; 50 Missouri; 49 
New York; 67 North Carolina; 3 Oregon; 69 Pennsylvania State; and 28 
Wisconsin; also from 14 Wallace (United States Supreme Court).] 


AsurTor. — See Tax, 2, 3. 


ACCEPTANCE. 

R. having entrusted a note due him to the defendants for collection, drew an 
order on them to pay over part of its proceeds, when collected, to the plaintiffs, 
Defendants verbally accepted the order, and afterwards, by direction of R. sur- 
rendered the note to C. to whom it was paid. Held, that they were liable to 
plaintiffs on their acceptance, and ought to have retained the note to enable them 
to pay. (Lawrence, C. J., Tuornron and JJ., dissenting).— 
Phelps v. Northup, 56 Ill. 156. 


Accipent Insurance. — See DamaGes, 1. 
ACKNOWLEDGMENT. — See EvivENce, 6. 
Acr or Gop. — See Conrracr. 


ACTION. 

1. A right of action in trover is assignable.— Brady v. Whitney, 24 
Mich. 154. 

2. While a locomotive was standing at a railroad station, taking in water, the 
fireman in charge asked a boy standing by to help him with the hose, The boy, 
in doing so, was run over and killed by a passing car. eld, that the railroad 
company was not liable. — Flower v. Penn. R. R. Co., 69 Penn, St. 210. 

See Bank; Bitts anp Nores, 3; Conruicr or FrperaL anp State 
Avutuority, 2; Conriicr or Laws, 2; Master anp Servant; MUNICIPAL 
Corporation, 1, 2; NEGLIGENCE, 1; RepLevin; SaLe; SHeruwr; Tax, 1; 
VeNvor AND Purcuaser; WaGeEr. 


ApminaLty. —See Manpamus, 2. 


ApvERSE Possession. 

Ejectment. Defence, adverse possession. It was proved that defendants 
were in possession for nine years, when the land was forfeited to the State for 
non-payment of taxes. Afterwards the Legislature passed a private Act permit- 
ting the owners of the land to redeem it; after which, defendants, who had still 
remained in possession, continued to hold for twelve years more; fourteen years 
possession being requisite to give a title. Held, that plaintiff was not barred. 


688 
i 
‘ 
| 


SELECTED DIGEST OF STATE REPORTS. 689 


(Davis, SrronG, and Brapiey, JJ., dissenting). — Armstrong v. Morrill, 14 
Wall. 120. 
ADVERTISEMENT. — See Notice. 


Acrent. —See Bits anp Nores, 8; Deep; Evipence, 2; Insurance 
(Lire), 2; Master anv Servant. 


AIDER BY VERDICT. 


Assumpsit on the common counts. The evidence supported only the count 
for money had and received. No averment of a promise to pay was contained in 
that count, but there was such an averment in another count. Held, good after 
verdict. — Demesmey v. Gravelin, 56 Ill. 93. 


ALIEN. 

An alien who has not declared his intention to become a citizen may be elected 
to a public office, and may hold the same if his disability is removed before the 
term of office begins. — State v. Murray, 28 Wis. 96. 

Atxocutus. — See Triat. 
Attowance. —See Writ or Error. 
ALTERATION OF InsTRUMENTS. — See LNporseER, 2. 


AMENDMENT. 


A defective record is not amendable by a bill of exceptions. — Planing Mill 
Lumber Co. v. Chicago, 56 Ill. 304. 


APPLICATION OF PAYMENTS. 

Where a purchaser of land subject to mortgages assumes the payment of a 
portion of the mortgage debts as part of the purchase-money, the amount so 
assumed is his personal debt, and payments made by him on the mortgage debts 
generally will be applied in discharge of such personal liability. — Snyder v. 
Robinson, 35 Ind. 311. 

ARREST. 

Where one has committed an offence punishable with imprisonment in the 
penitentiary, and so felony by statute, though ouly a misdemeanor at common 
law, a private person may arrest him without warrant. — Lander v. Miles, 3 
Oregon, 35. 

See ConstirutionaL Law, 3. 

Assessment. —See Tax, 1, 2, 3. 
ASSIGNMENT. — See Action, 1; Bankruptcy, 1, 2; Rent, 1. 
Assumpsir. — See Atper BY VERDICT. 
ATTACHMENT. — See FravpuLent Conveyance, 1. 


ATTORNEY. 
In an action by an attorney for his fees, the court ruled that ‘* where there is 
a general employment, for an agreed sum, of an attorney, that employment 
extends until the final termination of the cause in the court of last resort, and no 
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additional sum can be charged for services rendered, unless there is an expresg 


agreement to pay for the same.” Held, error. — Bartholomew v. Langsdale, 
35 Ind. 279. 


See Husspanp anp Wire, 3. 


AvucTIONEER. — See EvipENcE, 2. 
BaGGaGr. — See Carrier, 1. 
Bartment. — See Carrier, 1, 2; Huspanp anp Wire, 2. 


Bank. 

Action brought in a State Court against a National Bank, which had stopped 
payment, and was in course of winding up by a receiver, appointed under the 
National Banking Act; who had disallowed the claim on which the action was 
founded. Held, (1) that the corporation was not dissolved, (2) that it might be 
sued in the State court, (3) that the recejver’s decision was not conclusive as to 
the validity of the claim. — Bank of Bethel v. Pahquioque Bank, 14 Wall. 383; 
8. c. 36 Conn. 325. 


BANKRUPTCY. 


1. A voluntary assignment by a debtor for the benefit of creditors, under a 
State insolvent law, is not void, nor voidable except by proceedings in bank- 
ruptey begun within six months. — Maltbie v. Hotchkiss, 38 Conn. 80. 

2. An assignment under the Bankrupt Act of 1841, passed to the assignee 
the fee in the soil of a highway, owned by the bankrupt, subject to a public ease- 
ment. — Kinzie v. Winston, 56 Ill. 56. 

3. A debtor being insolvent, as his creditor knew, confessed judgment for the 
debt before the 1st of June, 1867, but after the passage of the Bankrupt Act, 
and within four months before a petition was filed against him. Held, a fraudu- 
lent preference. — Traders’ Bank vy. Campbell, 14 Wall. 87. 

See Conriicr or Feperat anp Stare AvutuHonrity, 2. 


BretrerMent. — See Tax, 1, 2, 3. 
—See Equiry PLeapine. 
But or Exceptions. —See AMENDMENT. 


or 

The legal effect of a bill of lading which says nothing as to where the goods 
shall be stowed, is, that the ship-owner agrees to stow them under deck; and 
parol evidence is inadmissible in such case to show an agreement that they should 
be stowed on deck. — The Delaware, 14 Wall. 579. 


Bitts anp Nores. 


1. A promissory note in common form is not made non-negotiable by a stip- 
ulation in it for the payment of attorney’s fees should suit be brought on it. — 
Stoneman v. Pyle, 35 Ind. 103. 

2. In an action on a promissory note, payable to bearer, the defendant may 
show that the plaintiff had no title to the note at the time of action brought. — 
Hovey v. Sebring, 24 Mich. 232. 
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3. A., without authority, made a note in the name of B., and signed it “B., 
per A.” Ifeld, that he was not liable on the note. — Sheffield v. Ladue, 16 
Minn.’ 388. 

4, Action On a promissory note, Plea, that the note was given in exchange 
for another, on which defendants were held as sureties, and which plaintiff then 
agreed to surrender, but still retains. The court refused to set aside the plea as 
frivolous ; whether it would be good on demurrer, guere. — Brayley v. Pickett, 
98 Wis. 598. 

See Acceptance; CountercLtaim; Derp; Conrract, 1; Iy- 
poksEk; PAYMENT, 2; Stamp, 1, 2, 4; Watver. 


Bona FIDE PurCcHASER. 

That a vendee may be protected as a bond fide purchaser, it is necessary that 
the price should have been paid, as well as the contract made, without notice of 
an incumbrance. — Palmer v. Williams, 24 Mich. 328. 

See FraupULENT CONVEYANCE, 2. 


Bonp. — See Conriict or FeperaL anp State Avutuoriry, 1; Evipencer, 4; 
ILLEGAL Contract, 2; Money. 


BurGiary. — See IxpicrMent, 3. 


CaRRIER. 


1. Action against a railroad for the loss of a trunk. The passenger owning 
it was a grocer, travelling in the country to buy butter, and claimed to recover, 
among other things, the value of two revolvers contained in the trunk, as bag- 
gage. Held, that more than one revolver was not reasonably necessary, and 
that he could recover for that only. — Chicago, Rock Island, § Pacific R. R. Co. 
y. Collins, 56 Ill. 212. 

2. Where a box is sent by successive carriers, and on its arrival is found to 
have been opened and part of the contents taken out, the presumption is that the | 
loss occurred through the fault of the last carrier. — Laughlin v. Chicago & N. 
W. R.R. Co., 28 Wis. 204. 

See Bix or Lapinc; Damaces, 1; Manpamus, 1; NEGLIGENCE, 2. 


CHALLENGE. 


It is no cause of challenge to a juror in a trial for murder, that he preached 
the funeral sermon of the deceased. — State v. Stokely, 16 Minn. 282. 


Devise ‘‘ to the orthodox Protestant clergyman of D. and their successors, to 
be expended in the education of colored children in such manner as they may 
deem best, of which a majority of them shall determine.” //eld, (1) that the 
trust was void for uncertainty; (2) that a court of equity had no power to de- 
cree its execution cy pres. — Grimes v. Harmon, 35 Ind. 198. 

See Tax, 2. 


Cuarter. — See Conriict or Laws, 2; ConstitutionaL Law, 4; Insur- 
ANCE (Fink); Tax, 1, 2. 


CuatteL MortGaGe. — See MortGaGe; Suerirr. 
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Cuose 1n Action. —Scee Action, 1. 
Crrizen. —See ALIEN. 
Common Carrier. — See Carrier. 


ConpirTIon, 

A. was lessee for life of a house, under a lease containing this provision: 
**but only for herself to occupy for a residence.” She married b., who with four 
children came to live with her in the house. eld, no forfeiture of the lease. ~ 
Schroeder v. King, 38 Conn, 78. 

See ConstirutionaL Law (Stare), 2; Insurance (Fire); (Lire) 1, 2, 


Conriict OF FrpERAL aND Stare AUTHORITY. 


1. To a mandamus from a State court, directing the respondent to give up 
certain bonds to be cancelled, he made return that he had been served with a 
subpena in a suit in equity, brought in the Circuit Court of the United States, by 
parties other than the relator, to obtain possession of the same bonds. The 
State court, having before adjudged the bonds to be void, Held the return in this 
case bad, and awarded a peremptory mandamus. — La Grange v. State Treasurer, 
24 Mich. 468. 

2. An action lies against a United States marshal for taking, by virtue of a 
warrant in bankruptcy, property from the custody of a State sheriff, who had 
taken the same on execution against the bankrupt, before the commencement of 
proceedings in bankruptcy. — Mollison v. Eaton, 16 Minn. 426. 

See Bankruprey, 1; Removat or Suits. 


Conxriict or Laws. 

1. By statute of New York, a corporation cannot take by devise unless ex- 
pressly authorized thereto by its charter. Held, that a corporation chartered in 
New York, without such authority, might nevertheless take by devise in Connec- 
ticut. — While v. Howard, 38 Conn. 342. 

2. A corporation authorized by its charter to lend money * to the agricultural 
interest, on notes and mortgages,” and to make such contracts with married 
women, and enforce the same against their property, brought an action on such 
a contract against a married woman in another State, where she lived, and by 
the law of which she was not personally liable on her contracts. Held, that the 
action could not be maintained. — Bank of Louisiana v. Williams, 46 Miss. 618, 


CONSIDERATION. 


A consideration moving to A., with whom B. afterwards enters into partner- 
ship, and enjoys the benefit of the consideration, will support a promise by B. — 
Philpot v. Gruninger, 14 Wall. 570. 

See Bitts anv Nores, 4; Counrer-cLaim; Inporser, 1, 3; Warranty, 1. 


ConstTiruTionaL Law. 


1. A statute providing that a person who shall bring into the State property 
which he has feloniously stolen in another Stase, shall be guilty of larceny and 
punished accordingly, held, constitutional. (Camppeit, C. J. dissenting). — 
People v. Williams, 24 Mich. 157. 
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2. The legislature has no power to appoint permanent officers whose duties 
are purely municipal. — People v. Hurlburt, 24 Mich. 44; 8. c. 6 Am. L. Rev. 
376. 

3. Action for false imprisonment. Justification under a city ordinance pro- 
viding that any person who at a fire shall refuse to obey any order given by any 
person duly authorized, may be arrested and detained till the fire is extinguished. 
Held, that the ordinance was unconstitutional and no defence. — Judson v. Rear- 
don, 16 Minn, 431. 

4. A city charter enacting that no costs shall be recovered against the city in 
any action brought to set aside a tax, or to prevent its collection, held, uncon- 
stitutional. — Durkee vy. Janesville, 28 Wis. 464. 

See ConstiruTIonaL Law, Stare, 2; Orricer. 


ConstituTionaL Law, Srate. 

1. A statute making the decision of a Justice of the Peace final when the 
matter in demand does not exceed fifteen dollars, held, constitutional. (Pakk, 
J., dissenting). — Guile v. Brown, 38 Conn. 237. 

2. A statute requiring the payment of redemption money and interest, as a 
condition precedent to questioning the validity of a tax deed, held, unconstitu- 
tional. — Reed v. Tyler, 56 Ill. 288. 

3. Where the Constitution provides that the legislature ‘‘ shall pass no special 
law for any case for which provision can be made by a general law,” the legisla- 
ture is the sole judge as to whether such provision is possible. (WaGNeR, d., 
dissenting). — State v. Boone County, 50 Mo. 317. 

See ConstiTuTIONAL Law, 2, 4; Tax, 3. 


Construction. — See Worps. 


Contract. 

Declaration, that in consideration of the delivery of certain sheep by plaintiffs 
to defendants, defendants promised to pay plaintiffs therefor; and to deliver to 
them a certain amount of wool sheared from said sheep, annually, until the price 
was paid. Breach, non-delivery of the wool. Plea, that the sheep when deliv- 
ered to defendants were suffering from a contagious disease, whereof they after- 
wards, and before the time of payment, died. Held, bad. Smith v. Dallas, 35 
Ind. 255. 

See ATtrorRNEY; Britt or Lapine; Conruicr or Laws, 2; ConsIpERATION ; 
FraupDULENT CONVEYANCE, 3; ILLEGAL Contract; Lorp’s Day; Patent, 1; 
Stamp, 3; VENDOR aND PurcHaseR; WaGeER; Waiver; WaRRANTY, 1. 


NEGLIGENCE. — See NEGLIGENCE. 


Corporation. —See Bank; Conrutct or Laws, 1, 2; Municrpat Corpor- 
ATION; Tax, 2. 


Costs. — See ConstituTionaL Law, 4; TENDER. 


CouNTERCT.AIM. 
Action on a promissory note. Answer, that the note was executed in consid- 
eration of plaintiff's promise to pay defendant $1000, and that only $850 had 
been paid; and defendant ‘ claimed as a set-off and counter-claim,” the differ- 
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ence between these sums. Held, that this defence was not a counter-claim, but 
a failure of consideration. — Lash vy. McCormick, 17 Minn. 403. 


Covenant. — See Seisin; Warranty, 2. 
Covrerture. — See Conriicr or Laws, 2. 
Crepiror. —See Desror Crepiror. 
Law.—See Cnartence; ConstirutionaL Law, 1; Lypicrmenr; 
Ronsery; Stamp, 1; Tria; Witness. 
Crops. — See EMBLEMENTS. 
Cy pres. — See Cnariry. 
Dam. —See Norice To Quir; VaRIaNce. 


DaMaGEs. 

1. The liability of a railroad company for damages for an injury caused by 
their negligence is not affected by any payment made to the plaintiff, on account 
of such injury, by an accident insurance company. — Piltsb. Cin. & St. Louis 
Railway Co. v. Thompson, 56 Ml. 138. 

2. One who has been wrongfully kept out of an office of profit, may recover 
as damages from the actual incumbent, the whole official salary, without deduc- 
tion for the services of the incumbent. — People v. Miller, 24 Mich. 458. 

3. Suit in admiralty to recover for the loss of grain shipped from Canada, 
The Circuit Court allowed as damages the sum in legal tender notes which would 
have been required to represent the value of the cargo in gold at the time and 


place of shipment. At that time gold was at a premium of more than 100 per 
cent, but when the decree was made the premium was but 12 per cent. Held, 
that this assessment of damages was correct. (CHase, C. J., Ciorrorp and 
Fievp, JJ., dissenting.) — The Vaughan and Telegraph, 14 Wall. 258. ; 8. c. 2 
Bened. 47. 

See Trespass. 


Dexsr. —See Tax, 1. 
Dexsror anp Crepiror. —See Fraupvttent Conveyance, 1, 2, 3. 
DecLaration. —See PLEapING. 


Deeb. 

Defendant executed a mortgage and promissory note, leaving blanks for the 
names of the mortgagee and payee, and delivered them to his agent, with general 
instructions to raise money on them. The agent procured plaintiff to loan the 
money, and filled up the blanks with his name. Held, that the instruments were 
good without a new delivery. —Van Etta v. Evenson, 28 Wis. 33. 

See Dower; Evipencr, 1, 6; Recorp; Warranty, 1. 


Detivery. — See DEEp. 
Demanp. — See Sramp, 4. 


DESCENT. 


Title by descent is to be traced from the person last seised, and not from the 
first purchaser. — Murphy v. Henry, 35 Ind. 443. 
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Devise. — See Cuaritry; Conriict or Laws, 1; WILL. 


Dower. 


Dower is not barred by the wife’s release executed by joining in her husband's 
deed, which is afterwards set aside as fraudulent and void against creditors. — 
Malloney v. Horan, 49 N. Y. 111. 


Emancipation. — See SLAve. 


EMBLEMENTS. 

Plaintiff entered upon defendant’s land, under a verbal agreement to purchase 
it, and sowed crops, with defendant's consent. Afterwards he was ejected by 
defendant, who refused to carry out the contract of sale. J/eld, that plaintiff 
was entitled to the crops. (Grover, J., dissenting.) — Harris v. Frink, 49 N. 


Y. 24. 
Equiry. — See Cuarity; Surety. 


Equity PLeapine. 

Where a bill in equity which does not make out a case for the specific relief 
prayed, but is sufficient as a bill to redeem, is not demurred to, the prayer for 
general relief will be treated as a prayer to be allowed to redeem. — Flanders v. 
Chamberlain, 24 Mich. 305. 


Error. —See Writ or Error. 
EstorreL. — See Tax, 1. 
Eviction. —See EMBLEMENTS; WARRANTY, 2. 


EVIDENCE. 

1. Where land is described in a deed by reference to a plan of a town on file 
in the registry of deeds, and there are two different plans on file, extrinsic evi- 
dence is admissible to show what land was meant to be conveyed. — Slosson v. 
Hall, 17 Minn. 95; and see Schreiber vy. Osten, 50 Mo. 513. 

2. Where a bill of sale is signed by the owner of the goods, and by the auc- 
tioneer who sold them, parol evidence is inadmissible to show that the latter did 
not sell as principal, so as to relieve him from liability on the implied warranty 
of title. — Schell v. Stephens, 50 Mo. 375. 

3. The name of a firm is no evidence as to who or how many are the partners 
composing it. — Halsey v. Norton, 45 Miss, 703. 

4. On a dissolution of partnership, one partner took a bond from certain 
persons, with condition that the other partner should settle the affairs of the 
firm, and account truly with the obligee, and reciting that the obligee had trans- 
ferred to his partner the assets of the firm. J/eld, that this recital could not be 
contradicted by parol evidence. — Cocks v. Barker, 49 N. Y. 107. 

5. Where a person is sought to be charged on his signature, and he denies 
its genuineness, evidence that it is not in a simulated handwriting is incompetent. 
— Kowing v. Manly, 49 N. Y. 192. 

6. The record of a deed which ought not to have been recorded, for want of 
a proper acknowledgment, is not evidence. — Smith v. Garden, 28 Wis. 685. 

See Birt or Lavine; Birts anp Notes, 2; Lyporser, 1; Limitations, 
Stature or, 4; Res Apgupicata; Sramp, 3. 
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Exceptions, Birt or. —See AMENDMENT. 
Execurep Sate. —See Warranty, 1. 


Execution. —See Conriict or Feperat anp State Aurnoriry, 2; Frav- 
DULENT CONVEYANCE, 2. 


Fase ImprtsONMENT. 

Declaration for false imprisonment, not averring that the imprisonment was 
malicious and without probable cause, held, good. — Colter v. Lower, 35 Ind, 
285. 

See ConstiruTionaL Law, 3. 
Fevony. — See ARREST. 
Fire Insurance. — See Insurance (Fire). 
— See Norice ro Quit. 
Foreign ArracuMent. —See TenpDeEr. 
Forreirure. — See ApvERSE PossEssion. — CONDITION. — INSURANCE 
(Fire); VENpor anp Purcuaser; WAIVER. 
ForGrery. —See Sramp, 1. 
Fraup. —See Resuttine Trust, 1. 


FRAUDULENT CONVEYANCE. 

1. At the time of making a conveyance for valuable consideration, a writ to 
attach the property of the grantor had issued, of which fact the grantee had no 
notice, though he knew that the grantor was in embarrassed circumstances. The 
writ was never levied.- Held, that the conveyance was not fraudulent. — Lowry 
v. Howard, 35 Ind. 170. 

2. Ejectment. Plaintiff claimed as purchaser at a sale on execution against 
A.: defendant, as a bond fide purchaser for value from one to whom A. had 
fraudulently conveyed the land. Defendant’s purchase was made after the teste 
of the execution, but before the land was actually levied on. Held, that his title 
should prevail. (BoypEN, J., dissenting.) — Young v. Lathrop, 67 N. C. 63. 

3. In Wisconsin, a contract, executed or executory, fraudulent as to credi- 
tors, is good between the parties. — Clemens v. Clemens, 26 Wis. 637. 

See Dower; Surery. 


FravupuLENT PrerereNnce. — See Bankruptcy, 8. 
GARNISHMENT. — See TENDER. 
Goip. — See Damaces, 3; Money. 
Guaranty. — See Inporser, 2; Rent, 2. 
HanpwritinG. — See Evipence, 5. 
Hicuway. — See Way. 

Homicipe. — See Triar. 


Huspanp WIFE. 


1. A man who has taken out a policy of insurance on his own life, for the 
benefit of his wife, is not bound to keep it on foot after her death for the benefit 
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of her personal representatives. — Gambs v. Covenant Mut. Life Ins. Co. 50 
Mo. 44. 

2. A bailee, who has been instructed not to deliver the property to any one 
without the bailor’s written order, is not justified in delivering it to the bailor’s 
wife, without such order. — Kowing v. Manly, 49 N. Y. 192. 

3. A husband is liable, as for necessaries, for the fees of an attorney employed 
by his wife in defending her against an unsuccessful attempt made by him to com- 
pel her to find sureties of the peace. —Warner v. Heden, 28 Wis. 517. 

See Conr.ict or Laws, 2; Dower. 


ILLEGAL CONTRACT. 


1. Action by indorsee against indorser on this instrument: ‘* Confederate 
States Depository, Wilmington, Pay C. or order, twenty thousand dollars. 
(Signed) J. 8. Agency War Department.” Held, that the action could not be 
maintained. (RopMan, J., dissenting.) — Cronly v. Hall, 67 N.C. 9. 

2. A county contracted a debt for the purpose of equipping soldiers for the 
confederate service, and afterwards borrowed money to pay that debt, and gave 
a bond to the lender, on which it was held that he could recover. — Puindegter 
v. Davis, 67 N.C. 112. And see Walker v. Jeffries, 45 Miss. 160. 

See WaGrr. 

ImpossiBLE Contract. — See Contract. 

ImpRisONMENT. — See ConstituTionaL Law, 3; Farse ImprisoNMENT 


IncuMBRANCE. — See SEISIN. 


INDICTMENT. 

1. Indictment for voting at an election “not having the legal qualifications 
of a voter.” Held, bad. — Quinn v. The State, 35 Ind. 485. 

2. Indictment for stealing ‘* $150 in United States currency.” Held, bad 
for uncertainty. — Merrill v. The State, 45 Miss. 651. 

3. Defendant was charged in the first count of an indictment with breaking 
and entering the storehouse of S. with intent to steal his goods; and in the sec- 
ond count, with stealing the goods of S. on the same day. Defendant was found 
guilty generally, and the court imposed a distinct sentence on each count. On 
error, it was held, that the identity of the two offences was not to be presumed, 
and both sentences were affirmed. — Commonwealth v. Birdsall, 69 Penn. St. 
482. 

See Rospsery; Stamp, 1. 


INDORSER. 

1. Assumpsit by indorsee against indorser of a note. Plea, that at the time 
of indorsement, in consideration of defendant’s agreement to indorse in blank, 
without prefixing the words ‘‘ without recourse,” plaintiffs verbally promised 
that they would never have recourse to defendant, but would save him harmless 
from all liability on the note, and that in consideration of such promise defendant 
did indorse as aforesaid. Held, bad. — Dale v. Gear, 38 Conn. 15. 

2. Defendant indorsed a promissory note for the accommodation of the maker, 
who afterwards, and without defendant’s knowledge, added to the body of the 
note these words: ‘‘ Payable before maturity, and interest on unexpired term 
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refunded, if I so elect.” In an action by a bond fide holder of the note, without 
notice of the alteration, held, that defendant's liability was not discharged, — 
Herrick vy. Baldwin, 17 Minn, 209. 

3. A note for $1200 was given in Carolina in 1863, for property worth $300, 
and the payee indorsed it to the plaintiff, in consideration of property worth 
$1200. After the war, plaintiff discharged the maker on payment of $310, 
Held, that he might sue the indorser for the balance. — Sanders v. Jarman, 67 
N. C. 85. 

See Conrract, 1; Sramp, 4. 

Inrant. — See NEGLIGENCE, 3. 
Insunction. — See Sunery. 
Insanity. — See Jury. 
Insurance (Accipent). —See Damages, 1. 


InsurANCE (Fire.) 

The charter of a fire insurance company provided for the forfeiture of any 
policy issued by the company, covering property otherwise insured, ‘* unless 
such double insurance shall exist by consent of said company, indorsed upon the 
policy under the hand of the secretary.” Held, that the company could not waive 
this provision, nor consent to double insurance except by such indorsement. 
(Foster, J., dissenting.) — Couch v. City F. Ins. Co. 38 Conn. 181. 


Insurance (Lire.) 


1. In an action on a policy of life insurance, one issue was, whether the 
assured had truly answered a question as to the name and residence of his ‘ fam- 


ily physician.” J/eld, that this expression meant the person who usually attended 


and was consulted by the members of the family of the assured, in the capacity 
of physician, whether or no he usually attended on, or was consulted by the 
assured himself. (McMixan, J., dissenting.) — Price v. Phanix Mut. Life 
Ins. Co. 17 Minn, 497. 

2. An insurance company in New York, having an agent, B., in Mississippi, 
insured the life of S., a resident of the latter state, by a policy containing the 
usual condition of forfeiture for non-payment of premiums. 8S. paid the pre- 
miums on his policy regularly to B., until after the war broke out, when B, 
refused to receive them. eld, that the war did not, per se, revoke B.’s agency, 
and that the tender of the premiums to him saved a forfeiture of the policy. — 
Statham v. N. Y. Life Ins. Co, 45 Miss. 581. 

See Ilusuanp 1. 


INTERNAL REVENUE. — See Stamp. 
JupGMENT. — See Bankruptcy, 3; Payment, 2. 

Jurispiction. —See Bank; Bankruptrcy,1; Conriicr or FrEpErRAL AND 

Srate Manpamus, 2; Money; Parent, 1; Removat oF 

Suits. 

JurRY. 

After a sealed verdict was returned, but before it was opened, one of the jury 

became insane and was sent to a lunatic asylum, The court received the verdict 
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in presence of the rest of the jury, and denied a motion to have them polled. 
Held, error, and that a venire de novo should be granted. — Norvell v. Deval, 
50 Mo. 272. 
JUSTIFICATION. — See ConstiTUTIONAL Law, 3; Martiar Law. 
LaNnDLorD AND Tenant. — See Lease; Notice To Quit; Rent, 1, 2. 
Larceny. — See Constitutionat Law, 1; INpicrMeEnt, 2, 3. 


LEASE. 


Lease for fifteen years at a yearly rent, the lessee to pay taxes, ‘* with priv- 
ilege of occupying said lots for such further time after the expiration of said term, 
as said lessee shall choose, yielding and paying therefor the same rent and all 
taxes as aforesaid.” Covenant by lessor for quiet enjoyment of premises for the 
term ‘*and any extension thereof as before provided for.” The lessor died 
before the expiration of the term. Held, that his representatives were not com- 
pellable to renew the lease. — Western Transp. Co. of Buffalo v. Lansing, 49 
N. Y. 499. 

See Conpition; Notice to Quir; Rent, 1. 


LreGat Tenper. — See DamaGes, 3; Money. 
License. — See EMBLEMENTs. 
Lien. — See Tax, 1. 


Limitations, Statute oF. 

1. Action by a citizen of Louisiana against a citizen of Indiana. Plea, the 
Statute of Limitations. eld, that the running of the statute was suspended 
during the war, to wit, from Aug. 16, 1861 to Aug. 20, 1866. — Perkins v. 
Rogers, 35 Ind. 124. 

2. Residence in the Indian territory is not absence without the limits of the 
United States, so as to prevent the running of the statute.— Tush-ho-yo-tubby 
v. Barr, 45 Miss. 189. : 

3. A statute of limitations binding the State is not retrospective, and time 
elapsed before its passage cannot be reckoned in the period of limitation. — 
Clements v. Anderson, 46 Miss. 581. 

4. To support a plea of the Statute of Limitations, which enacts that seven 
years’ possession by a person * having a connected title in law or equity dedu- 
cible of record from the State,” it is not necessary to prove by the record every 
step in the title, but only the original grant by the State. — Dolton v. Cain, 14 
Wall. 472; s. p. Jandon v. McDowell, 56 Il. 53, 55. 

See ADVERSE Possession. 


Lorp’s Day. 


A contract which would be invalid if made on Sunday cannot, if lawfully 
made, be rescinded on Sunday. — Benedict v. Bachelder, 24 Mich. 425. 


MANDAMUS. 


1. Mandamus lies to compel a railroad company to deliver at a particular 
elevator on its road whatever grain may be consigned thereto. — Chicago & N. 
W. Railway Co. vy. The People, 56 Ml. 365. 
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2. A District Court of the United States decreed for the libellants in a suit 
for seamen’s wages. The Circuit Court on appeal reversed the decree and dis- 
missed the libel, on the ground that jurisdiction of the case belonged to a foreign 
consul, and not to the District Court. eld, that mandamus would not lie to 
the judge of the Circuit Court to compel him to take jurisdiction and hear the 
case on the merits. — Kx parte Newman, 14 Wall, 152; s. c. nom. The Elwine 
Kreplin, 9 Blatehf. 438; 4 Bened. 413. 

See oF Feperat anp Stare 1. 

Marriace. — See Conpirion. 
Marriep Woman. —See Conriicr or Laws, 2; Dower; Hussanp anp 
Wire. 
Law. 
In an action of trespass for destroying cotton, defendant justified under 


orders of the military authorities of the Confederate States. Held, a good 
justification. — Ford v. Surget, 46 Miss. 130. 


Master anp SERVANT. 

Defendant was a dealer in guns. His salesman, who was employed to sell 
the guns, but had express orders not to load them in the store, did nevertheless, 
at the request of a customer, load one, so negligently that it went off and injured 
plaintiff. Held, that defendant was liable. — Garretzen vy. Duenckel, 50 Mo. 
104. And see Cosgrove v. Ogden, 49 N. Y. 255. 

See Action, 2; Municipat Corporation, 1. 


Measure or Damacres.—See DamaGes. 
MispDEMEANOR. — See ARREST. 


Money. 
A resolve of the legislature having provided for the payment in legal tender 
notes of State bonds, payable by their tenor in gold coin, held, that the court had 


no power to compel the State officers to make payment in gold. — State v. Hays, 
50 Mo. 34. 


See Damaces, 3; PayMent, 1. 


MorraGace. 


A mortgage of ten new buggies, not specified or delivered to the mortgagee, 
the mortgagor having more than ten in his possession at the time, passes no title. — 
Blakely v. Patrick, 67 N.C. 40. 


See Application oF Payments; Deep; Equity PLEADING; SHERIFF; 
War. 


Mortman. — See Conriict oF Laws, 1. 


Municipat Corporation. 


1. A city is not liable for trespasses committed by firemen, in putting out 
a fire within the city limits, whether such firemen are members of a voluntary 
association, or of a fire department established by the city under its charter. 
(Butter, C. J., and Carrenter, J., dissenting in the latter case.) — Zorbush 
vy. Norwich, 38 Conn. 225; Jewett v. New Haven, ib. 368. 
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2. A city was empowered by statute to make reservoirs ‘* to supply water in 
case of fire,” and did make them accordingly. One of them, near plaintiff's 
buildings, being out of repair, no water could be obtained from it, and the build- 
ings taking fire, were destroyed. Held, that plaintiff had no cause of action 
against the city. — Grant v. Erie, 69 Penn, St. 420. 

See ConstiruTionaL Law, 2, 4; Tax, 1; Way. 

Morper. — See Triat. 
Name.—See Evipence, 3. 
Narionat Bank. — See Bank. 
Naturalization. — See ALIEN. 
Necessarkies.— Sce Huspanp anv WIFE, 3. 


NEGLIGENCE. 

1. It is not negligence to drive a horse of ordinary gentleness on a highway 
near a factory which uses a steam-whistle. And if the horse of one so driving is 
frightened by such whistle, and by reason thereof the driver injured, the owner of 
the factory is liable. (Park, J., dissenting.) — Knight v. Goodyear’s India 
Rubber Glove Manuf. Co., 38 Conn. 438. 

2. Plaintiff, a passenger by defendants’ railroad, had a ticket for F., where 
the train was advertised to stop. The train passed by the station very slowly, 
not stopping, and a brakeman told plaintiff that the train would not stop, and 
she had better get off, which she did, and in doing so was thrown down and 
injured. Held, that the question of her negligence should go to the jury. — 
Filer v. New York Central R.R. Co., 49 N. Y. 47. 

3. The fact that a parent living on a quiet street where few vehicles pass, 
permits a child six years old to go unattended upon the streets, does not consti- 
tute negligence per se, but the question is for the jury. — Cosgrove v. Ogden, 
49 N. Y. 255. 

See Action, 2; Carrier, 2; DamaGes, 1; Masrer anp Servant; TELE- 
GRAPH. 

Necorias.e Ixstruments. — See anp Nores. 


New Triat. — See Jury. 


Notice. 


Where notice is directed to be given. by publication in a newspaper, a news- 
paper in the English language is meant. — Graham v. King, 50 Mo. 22. 
See Recorp; Sramp, 4. 


Notice ro Quir. 


Defendant had for several years flowed plaintiff's land by a dam, paying 
therefor a yearly compensation. There was no other evidence of any agreement 
between the parties. J/eld, that the relation of landlord and tenant subsisted 
between them, and that plaintiff could not recover damages beyond the regular 
yearly compensation for injuries caused by such flowage, without giving notice to 
quit. — Morrill vy. Mackman, 24 Mich, 279. 
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OrFIcer. 

An officer appointed by and acting under an unconstitutional law, before such 
law is adjudged invalid, is an oflicer de facto, and his acts are valid. — State 
v. Carroll, 38 Conn. 449; s. Pp. Slate v. Douglass, 50 Mo. 593. 

See ALieEN; ConstiruTionaL Law, 2; DamaGes, 2; Suenire. 

Orprer. — See ACCEPTANCE. 
Parent. — See NEGLIGENCE, 3. 
Paro. — See Butt or LapinG; Evipence, 1, 2, +; Lyporssr, 1. 
Parties. — See Parent, 2. 
Partnersuir. — See ConstpERATION ; EvipEence, 3, 4; Trust, 2, 
PassEeNGrER. — See Carrier, 1; NEGLIGENCE, 2. 


PATENT. 

1. A state court has jurisdiction of a suit to rescind a contract for the sale 
of a patent right, which the vendor falsely and fraudulently represented to be 
valuable, whereas it was worth very little. — Page v. Dickerson, 28 Wis. 694. 

2. The United States Government is a necessary party to a suit to annul 
a patent, except in case of a conflict under two patents granting the same right. 
— Mowry v. Whitney, 14 Wall. 434. 


PayMeEnt. 

1. The legislature of a state in rebellion enacted that a company, which had 
been indebted to the state for money lent before the war, might pay its debt in 
the currency of the state, which was much depreciated, and payment was made 
accordingly. Held, that such payment was void, and that the state might 
recover the whole of its original loan and interest. — Mississippi Central RR, 
Co. v. The Siate, 4 Miss. 157. 

2. Action on a note made before the war to plaintiff as agent of a New York 
firm. Defence, that the maker had paid the amount to a Confederate public 
officer, to whom plaintiff had surrendered it under the decree of a Confederate 
court. Heid, no defence. —Justice v. Hamilton, 67 N.C. 111. 

See APPLICATION OF PayMENTs. 


PLeapinG. — See Aiwer By Verpicr; Fatsk ImprisoNMENT; STamp, 2; 
Trespass; VARIANCE. 
Power. 

Trustees under a settlement had a power to sell with the consent of the settlor, 
to be manifested by his uniting in the conveyance. The settlor died. eld, that 
the power was extinguished. — Kissam v. Dierkes, 49 N. Y. 602. 

See War. 

Pracrice. — See Writ or Error. 
PrenOGATIVE. — See Limitations, Statute Or, 3; Patent, 2. 


PresuMPTION, 

There is no presumption of law that a letter mailed to one, addressed to 
the place where he usually receives his letters, was received by him. — First 
National Bank of Bellefonte v. McManigle, 69 Penn. St. 156. 

Carrier, 2; 3. 
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PrincipaL aND AGENT. — See AGENT. 
Principat anp Surety. — See Surery. 
Priorrry.— See FraupuLent CONVEYANCE, 2. 

Promissory Note. —See Bitts anp Nores. 
— See Action, 2; Carrier, 1; DamaGes, 1; Manpamus, 1; 
LIGENCE, 2; Seisin; Tax, 1. 

— See War. 

Receiver. — See Bank. 


Recorp. 
A deed once recorded is notice to all the world, though the record be after- 
wards wholly or partly destroyed. — Myers v. Buchanan, 46 Miss. 397. 
See AMENDMENT; Evipence, 6; Limirarions, Srarurer or, 4. 


Repemption. —See ConstituTionaL Law; Stare, 2; Equiry PLeapina. 
Reaistry. — See Recorp. 
Revease. — See Dower. 


Removat or Surrs rrom Strate To Unirep States Courts. 

An action pending in a state court, in which one plaintiff is a citizen of the 
state, and the other plaintiffs and the defendant are non-residents, cannot be ree 
moved into the United States Circuit Court, at the instance of any of the plain- 
tiffs. — Bryant v. Scott, 67 N. C. 391. 


Rent. 

1. The assignee in fact of a lease is liable for rent before entry. — Babcock 
v. Scoville, 56 Ill. 461. 

2. Covenant on a guaranty made by defendant for the payment of rent to 
plaintiff by S. The evidence was, that while S. was in possession his goods were 
seized and sold for taxes, whereupon he left the premises. Plaintiff took the 
key, made repairs, put up a bill ** To Let,” and showed the premises to a person 
applying to lease them, Held, that defendant continued liable. — Pier y. Carr, 
69 Penn. St. 326. 


REPLEVIN. 


Replevin does not lie for papers filed in a public office. —La Grange v. 
State Treasurer, 24 Mich. 466. 


Request. — See Witness. 


Res Apgupicata. 

On the trial of an issue of devisavit vel non, a will subsequent to the one in 
dispute, containing a clause revoking all former wills, was offered in evidence. 
This will had been adjudged invalid, on the ground of undue influence; but the 
court admitted it in evidence, and left it to the jury to say whether there was 
undue influence as to the clause of revocation. Held, error. — Rudy vy. Ulrich, 
69 Penn. St. 177. 


Rescission. — See Lorp’s Day; Sate. 
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Resuttine Trust. 

1. A statute providing that no trust shall result in favor of the party furnish. 
ing the consideration for a purchase in the name of another, held, not to apply 
to a conveyance obtained by the fraud of the nominal purchaser, — Linsley 
v. Sinclair, 24 Mich. 380. 

2. If, by consent of all the partners in a firm, partnership funds are applied 
to the purchase of real estate in the name of one partner, there is no resulting 
trust. — Lefevre’s Appeal, 69 Penn. St. 122. 

Revocation. — See Insurance (Lire) 2; Res Apsupicara, 
Rospery. 

In an indictment for robbery, the property may be laid as belonging either to 

the true owner or to the person robbed. — Brooks v. The People, 49 N.Y. 436, 


Where the vendee has a right to rescind the sale, he must do so, and offer to 
return the thing sold, before he can bring any action to recover back the money 
paid, unless the thing sold be absolutely worthless. — Beclem v. Burkholder, 
69 Penn. St. 249: Morrow v. Rees, ib. 368. 

See Bona ripe Purcuaser; Contract; Evipence, 2; Parent, 1; VEn- 

AND PurcHaseR; War; Warranty, 1. 


SEISIN. 


Land conveyed by defendant to plaintiff, with the usual covenants, was partly 
occupied by a railroad. Held, that the covenant of seisin was not broken, 
but, semble, that the covenant against incumbrances was. — Kellogg v. Malin, 50 
Mo. 496. 

See Descent. 


SETTLEMENT. — See Power. 


SHERIFF. 

A deputy sheriff took chattels from the possession of the mortgagor, at the 
request of the mortgagee, which action the sheriff had notice of, and approved, 
and took from the mortgagor a bond to keep the property. Both the sheriff and 
his deputy supposed that the taking by the latter was his official duty. eld, 
that the sheriff was not liable to the mortgagor for wrongful taking and detention 
of the property. — Dorr v. Mickley, 16 Minn, 20. 

See Conriicr or Feprerat anp State Avurnoniry, 2. 

Suiprinc. — See or Lavine. 
Signature. —See Evipence, 5. 
Stave. —See WILL. 


Sramp. 
1. Uttering a forged promissory note is indictable though the note be un- 
stamped. — State v. Mott, 16 Minn, 472. 
2. Declaration on a promissory note, setting it out at length, but not show- 
ing that it was stamped, held, good on demurrer, — Cabbott v. Radford, 17 Minn. 
320. 
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8. A written contract not stamped according to the laws of the United States, 
held, admissible in evidence in a State court. — Davis v. Richardson, 45 Miss. 
499. 

4, Neither an indorsement of a promissory note, nor a waiver of demand and 
notice, requires a stamp. — Pugh v. McCormick, 14 Wall. 361. 

Sratute. — See Conruict or Laws, 1; Constirurionat Law, 1, 3, 4; Gon- 
sTITUTIONAL Law, Srate, 1, 2, 3; Limrrations, Srature or, 3; Municipat 
Corporation, 2; Orricer; Payment, 1; ResuttinG Trust, 1; Tax, 3. 

Srature oF Limitations. —See Limitations, STaTUTE OF. 
— See Trover. 
Sunpay. — See Lorp’s Day. 


Surety. 


Equity will restrain a surety, where the principal is insolvent, from fraudu- 
lently disposing of his property so as to throw the whole burden of the debt upon 
his co-surety. — Bowen v. Hoskins, 45 Miss. 183. 

See Ixporser, 2, 3. 


SurRRENDER. — See Rent, 2. 


Tax. 


1. A city was authorized by its charter to pave its streets, and assess a pro- 
portional part of the expense on the owners of property especially benefited 


thereby, which assessment should be a lien on such property, liable to fure- 
closure like a mortgage. The city having paved a street through which the 
tracks of a horse railway company were laid, with the knowledge and without 
objection of the company, held, (1) that the company was liable to assessment; 
(2) that the remedy to recover the same by lien was not exclusive, and that an 
action of debt would lie for it; (3) that the company were estopped to set up 
that their charter required them to pave the road covered by their track at their 
own expense. C. J., dissenting). — New Haven v. Fair Haven & 
Westville R.R. Co. 38 Conn, 422. 

2. A charitable corporation which is by its charter ‘* exempted from taxation 
of every kind,” is not exempt from assessment on its land to pay for improve- 
ment in the street on which it abuts. — Sheehan v. Good Samaritan Hospital, 50 
Mo. 155. 

8. A statute authorized a corporation to make a road seven miles long, mainly 
through agricultural lands, the costs to be paid by assessment on lands within 
certain distances of the road, whether abutting thereon or not. It was found as 
a fact that all the taxed persons, and many not taxed, would be benefited, those 
on the road most, and that the road would be a general public benefit. Held, 
that the tax was unconstitutional as being a local assessment for a general public 
benefit. — Washington Avenue Case, 69 Penn. St. 352. 

Sce ConstiruTionaL Law, 4; ConsriruTionaL Law, Srate, 2; Tenant 
tn Common. 


TELEGRAPH. 
It is gross negligence in a telegraph company to employ an operator who 
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does not know of the existence of a county town in the same state, on the line 
of the telegraph. — Western Union Telegraph Co. v. Buchanan, 35 Ind, 429. 


Tenant Common. 

C. was one tenant in common, in possession of the whole estate, which was 
sold for non-payment of taxes, and bought by P., who afterwards conveyed to 
C. Held, that C. could not set up the title to the whole thus acquired, against 
his co-tenants, inasmuch as it was his duty to pay the taxes, and his purchase 
from P. only operated as such payment.— Dubois v. Campan, 24 Mich. 360, 
But see Frentz v. Klotsch, 28 Wis. 312. 


TENDER. 

Plaintiff proceeded against defendant by foreign attachment, to recover a 
debt due. After service on the garnishee, but before service on defendant, 
defendant tendered to plaintiff the amount of the debt, without costs. Held, 
suflicient. — S/udwell v. Cooke, 38 Conn. 549. 

See Insurance (Lire), 2. 

Time. — See Limitations, Stature or, 3. 
Titte. — See Descent. 
Town. —See Corporation. 


Trespass. 

Trespass for breaking and entering plaintiff's close, and cutting down trees, 
Held, that plaintiff could recover no damages for the removal of the trees, after 
severance. Jvknson v. Gorham, 38 Conn. 513. Secus, where the removal was 
laid in the declaration, and the entry, severance, and removal, were proved to 
be one continuous act. — Barnes v. Burt, ib. 541. 

See Bankruptcy, 1; ConstirurionaL Law, 3; Martiat Law; Suerirr, 


Tria, 

1. The record of a case wherein the prisoner was indicted for murder, and 
convicted of manslaughter, failed to show that the prisoner was present when the 
jury were sworn, or when the verdict was returned, or that he was asked if he 
had any thing to say why judgment should not be pronounced against him. eld, 
error. — Dougherly v. The Commonwealth, 69 Penn. St. 256. See also James v. 
The State, 45 Miss. 572; Gaiter v. The State, ib. 441. 

See Jury. 

TROVER. 

Trover does not lie for ‘a share of stock.” —Neiler vy. Kelly, 69 Penn. St. 
403. 

Trust. — See Cuartry; Power; Resuttine Trust, 
Trustee Process. —See TENDER. 


VARIANCE, 
Under a declaration for obstructing the natural flow of a stream, ‘ which of 
right ought to flow freely,” no recovery can be had for injuries caused by the 
improper construction of an authorized dam. — Wood v. Rice, 24 Mich, 423, 
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VENDOR AND PURCHASER. 

Where a contract for the sale of land provides for the payment of the pur- 
chase-money by instalments, and for the forfeiture of the contract in case of 
default in the payment of any instalment, and such default happens, causing a 
forfeiture, the vendee cannot recover back the instalments already paid, although 
jt is not expressly stipulated that the vendor shall retain them. (LAWRENCE, 
C. J., and Scort, J., dissenting.) —Wheeler v. Mather, 56 Ill. 241. 

See Bona ripe Purcuaser; EMBLEMENTs; WAIVER. 


Verpicr. — See Aiper By Verpict; Jury; Tria. 
VorpaB_e. — See Bankruptcy, 1. 
Vorrer. — See InpictMEnNT, 1. 


WacGer. 


No action lies on a wager on the result of a horse race. — Wilkinson v. Tous- 
ley, 16 Minn. 299, 


Walver. 

Ascries of notes payable at regular intervals was given for the purchase-money 
of land, and the contract of sale provided for a forfeiture in case of default in 
payment of any of the notes. One of the notes was not paid. The vendor after- 
wards transferred another, not yet due, to a bond fide purchaser for value. Held, 
that the forfeiture was thereby waived. — Jglekart v. Gibson, 56 Ll. 81. 

See INsuraNcE (Fire) ; Stamp, 4. 


War. 


B. having made a mortgage, with power of sale, of land in Illinois, went to 
Louisiana, and was there at the breaking out of the rebellion. Some time after, 
and while B. still remained in Louisiana, the land was sold under the power for 
breach of condition. Held, that the power was not suspended by the war, and 
that the sale was valid. —Willard v. Boggs, 56 Ill. 183; Harper v. Ely, ib. 179. 

See Conrract, 1,2; Invonser, 3; Insurance (Lire), 2; Limira- 
TIONS, STATUTE OF, 1; ManrriaL Law; Payment, 1, 2. 


Warrant. — See ARREST. 


WarRANTY. 

1. Where the property has passed by a sale of goods, a warranty by the ven- 
dor, without a new consideration, is void. — Summers v. Vaughan, 35 Ind. 323, 

2. When grantors by deed covenanted for them and their heirs to warrant the 
premises to the grantee and his heirs, held, that no warranty was implied against 
eviction by one claiming under a prior deed from the grantors. — Mofit v. Cogin, 
3 Oregon, 426. 

See Evipence, 2. 

Watercoursr. — See VARIANCE. 


Way. 


In laying out a public street by a city, it was necessary to remove earth in 
order to reduce the street to a proper grade. eld, that such earth belonged to 
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the city, and not to the owner of the land over which the street was laid out, — 
New Haven v. Sargent, 38 Conn. 50. But see Cuming v. Prang, 24 Mich. 514, 
523. 

See Bankruptcy, 2; Tax, 1, 2, 3. 


Wire. — See Huspanp anp WIFE. 


WiLL. 

A testator, in 1850, directed that his slaves should be sent to Africa, there to 
become free, and that his property should be sold and the proceeds transmitted 
thither and divided among them. Such a will was invalid when made, by the 
the law of the testator’s domicile. The testator died in 1864 at his residence, 
between the lines of the United States and Confederate armies. Held, (1) that 
the will was valid; (2) that the beneficiaries could take the property directly, 
without a sale or removal to Africa. — Cowan v. Stamps, 46 Miss. 435. 

See Cuarity; Res ApsupicaTa. 


WITNEss. 

Where by statute, the defendant in a criminal prosecution is a competent wit- 
ness at his own request, and not otherwise, and the record shows that he was 
examined as a witness, it need not show affirmatively that it was at his own 
request. — State v. Lessing, 16 Minn. 75. 


Worps. 
** Absence without the Limits of the United States..—See Luitations, 
SraTUTE or, 2. 
** Baggage.” — See Carrier, 1. 
“* Exempted from taxation of every kind.” — See Tax, 2. 
** Family Physician.” —See Insurance (Lire), 1. 
Title deducible of record.” — See Limitations, StaTuTE OF, 4. 


Wrir or Error. 

Writ of error from the Supreme Court of the United States to a State court, 
dismissed, because allowed by an assoviate justice of the latter, there being a 
chief justice. (Cnase, C. J., Swayne and Brap.ey, JJ., dissenting.) — Bartee 
meyer v. Lowa, 14 Wall. 26. 
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BOOK NOTICES. 


A Concise and Practical Treatise of the Law of Vendors and Purchasers of 
Estates. Fourteenth edition. By Eowarp SuGpEN (Lorp Sr. Leonarps). 
Eighth American edition. By J. C. Perkins, LL.D. 2 vols. Philadel- 
phia: Kay & Brother. 1873. 

WE have in this book the ripe fruit of a long life devoted to the law with 
singular fidelity and success. The author says, that in the outset of his pro- 
fessional studies he determined to write a law book, and he was delighted 
when he hit upon the ‘‘ Law of vendors and purchasers.’? The work was 
begun when he was scarcely more than twenty-one years of age, and two 
editions, one in 1805, and another in 1506, were published, while he was yet a 
student, not called to the bar. In January, 1508, Lord Eldon noticed the 
work from the woolsack as ‘a hook of considerable merit.’’ This is com- 
mendation rarely vouchsafed to a text-book from that place. 

From the day that the author began to compose the work, to the day of 
the publication of the last English edition, he never ceased to labor upon it. 
In his preface to the fourteenth edition, he says that, when he had concluded 
his labors upon the thirteenth edition, ‘‘ he had no expectation that another 
edition would be called for during his lifetime, yet he had never relaxed in 
his labors on the work.’? Chancellor Kent awards high praise to the book, but 
seems to think that his celebrated treatise on Powers was his favorite perform- 
ance. No one can read the prefaces to his thirteenth and fourteenth editions 
without being convinced that he early determined to leave this, his earliest 
treatise, as a monument of his life. In it are embraced his earliest labors, and 
his latest researches. The study and experience of nearly sixty years are here 
embodied in a practical form. 

Mr. Sugden’s mind was perspicuous, methodical, and accurate. It was 
judicial in all its characteristics and tendencies. Hence, stored as it was with 
all the learning of the English law, he could not well avoid making good 
books, if he made books at all. He is reported to have said that he had 
never failed to give judgment as soon as the arguments of counsel were closed, 
except in one case. This indicates a clear and strong grasp of the principles 
of the law, and perfect familiarity with the authorities. This judicial char- 
acter of his mind is strikingly apparent in his books. His great learning and 
great character clothes them ‘“ almost with the authority of judicial decree.” 
He himself calls attention to the fact that the cases collected in this work are 
the fruits of more than half a century of labor and research, that he has 
perused every case cited in the original report, and written every line in the 
book with his own hand. Such considerations explain the high authoritative 
character of the book, and show why it is that both bench and bar always 
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cite it, with confidence in its correctness and accuracy. We are aware that it 
has not escaped criticism, but nothing has lessened its reputation. 

His style has not the easy flowing grace and classical beauty of Blackstone, 
or of Greenleaf, nor has he the copiousness of Story. On the contrary, it jg 
hard and dry, and sometimes harsh and disagreeable; but it is always plain 
and accurate, and no one can fail to apprehend his meaning. But it is a work 
of supererogation either to commend or criticise a book which has possessed 
the confidence of the legal profession of two nations for more than half a 
century. 

In examining the work, we have turned our attention more particularly to 
the work of the American editor. We have had occasion, within a short 
time, to go over some of the ground embraced in this book, and we have 
looked to see if the principles and distinctions peculiar to American practice 
have been noted, and the authorities cited. We are not able to mark any 
omissions that come fairly within the scope of the work. Mr. Perkins has 
edited several previous editions of the same book, but his notes have all been 
re-written, and very much enlarged. His great experience and skill in editing 
enable him to so combine the results of his own remarkable industry with the 
notes of the author, that were it not for the brackets, and the character of the 
cases and authorities added, we could not distinguish the labors of the editor 
from the notes of the author. We thus escape that most disagreeable of all 
features in a book, —a double set of notes, — and obtain at one glance a clear 
view of the doctrines contained in the text, and their application in the vari- 
ous States of the Union. We notice, however, that Mr. Perkins, in a few 
instances, has cited text-books, ‘‘ and the cases there cited.’? Whenever text- 
books are cited, all the cases cited in them should also be cited by name; for 
nothing is more unsatisfactory or vexatious than to be referred to another 
text-book, to which, perhaps, access cannot be had, for a reference to the 
authorities which it is necessary to see and examine. This, however, is an 
incidental matter, and the sins of this kind are not numerous. We are glad 
that the latest labors of Mr. Sugden are here given to the profession under the 
auspices of so learned an editor, and in so attractive a form by the publishers. 


A Practical Treatise on the Law of Municipal Bonds. By W1tt1am N. Corer, 
Counsellor at Law. 2 vols. New York: Published by the Author. 
1573. 

Aut that is useful in this book might have been comprised within a very 
few pages. The law of municipal bonds differs from the law of other bonds 
only in that the obligor’s power to contract is, in the former case, generally 
limited by constitutions and statutes, varying in the different States. Simply 
to state these restrictive enactments, and the course of decisions on them, 
mostly very consistent, would make a useful, and not a cumbersome book. 
But this treatise is more ambitious. Taking the different States in order, the 
author prints, at length, two or three decisions from the reports of each on 
various questions of constitutional law, more or less remotely bearing on the 
subject proposed. It requires a lively imagination to see much about munici- 
pal bonds in Hazen v. Essex Co., 12 Cush. 475; Rice vy. Foster, 4 Marringt. 
479; The Floyd Acceptances, 7 Wall. 666; or Ex parte Holman, 25 lowa, 38. 
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Some of these cases have no conceivable connection with, or bearing upon, any 
aspect of the subject in hand; and there is no excuse for printing at length 
the others above cited, and many like them, which are useful only as illustra- 
tions. ‘To cite them as such would be all very well. To reprint them, and 
bind them up together, and call the collection a ‘ treatise on the law of muni- 
cipal bonds,”’ is an abuse of language, if not of good faith. It is not to be 
denied that the work contains cases more in point; in fact, all, with few ex- 
ceptions, deciding the same point, namely, that town subscriptions to railroads 
are constitutional. Of these cases, repeating the same authorities and 
reasoning, there are enough to make up the two volumes. One of these 
adjudications would have been as good as all; however, the vain repetition 
might just as well have gone through ten volumes as two; there is reason 
to be thankful that it did not. 

The original matter in the book is of but little importance; the proportion 
which it bears to the whole is small; unless, indeed, the learned courts whose 
judgments are used to so little purpose, should disown them altogether, in this 
connection, and allow the author the credit of the whole work. 


“ Quem recitas, meus est, O Fidentine, libellus ; 
Sed male cum revitas, incipit esse tuus.” 


A Treatise on the Law of Personal Property. By James Scnovrer, author of 
‘“A Treatise on the Law of the Domestic Relatious.’? Boston: Little, 
Brown, & Co. 1873. 


Tue writing of elementary works, like the present, is a very difficult task, 
and a very thankless one. The modern text-books which find most favor are 
those which contain, or profess to contain, full collections of authorities con- 
veniently arranged. Of these there are multitudes, and to one of them the 
lawyer usually refers for information on the particular subject which he is 
engaged with. Mr. Schouler’s chapters on Partners, for instance, and on the 
Conflict of Laws, must have cost no little time and thought ; but we fear they 
will be but seldom consulted by any one who has at hand the last editions of 
Story’s books on the same subjects. There are, however, some portions of 
the book, which must be of considerable value in practice, as collecting the 
law on points most necessary to be known, but not always easy to be found. 
The chapter on Interest is an example of this. It is true that the book does 
not pretend to treat fully of any of the numerous heads of the law of personal 
property ; the author has carried out his plan faithfully enough; but the 
question remains, whether this division of the law is one which may be 
specially treated of with profit. In a theoretical point of view, its various 
branches do not seem to form a connected system, like those of real property ; 
the rules governing negotiable paper, for instance, have but little likeness to, 
or dependence on, those which govern copyrights; while in those matters which 
are incident to all kinds of property, as rights in expectancy, joint ownership, 
and succession, the tendency in practice is to obliterate all distinction between 
realty and personalty. The objection, in short, to this title of the law, is, 
that on the one hand it keeps up a distinction which is destined soon to dis- 
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appear, while on the other it brings together matters which may more conyen- 
iently, if not more philosophically, be considered separately. 

Of the manner in which the work is executed, we have already spoken 
favorably. The cases are well selected, and their result clearly stated. There 
are occasional passages, such as the introduction, with its scriptural and 
poetical quotations, and the allusion to ‘* that familiar instrument, gladdening 
so often the hearts of mankind, which is known as the ‘ check,’”’ not in 
the purest legal style, but on the whole the seven hundred and fifty pages of 
this volume contain unusually little that is not of value. 


A Treatise on the Law of Injunctions, as administered in the Courts of the 
United States and in England. By James L. Hien, Counsellor at Law. 
Chicago: Callaghan & Co. 1873. pp. 584, and Index, pp. 53. 

Tuts book is intended to combine the English authorities, which Kerr and 
Joyce chiefly cite, with American decisions, which are numerous, novel, and 
important in this department of law. The work is carefully made, and well 
digested. The citations are abundant, and little of the author’s personal 
opinion is introduced. Almost every sentence is annotated with an authority, 
and the compactness of the style of such composition makes the book quite 
convenient for a lawyer who needs to have a hand-book on injunctions within 
reach, which shall put him on the track for the last work on this very impor- 
tant subdivision of equity practice. 

If the courts of New York were not rehabilitated so that we may hope for 
improvement now in their equity administration, we would commend the book 
to their special attention, especially to the wholesome doctrine it sets forth 
about mandatory injunctions. Mr. High gives no precedents to justify the 
abominations of injustice which the late judges committed under this delusive 
name. There is too much disposition in American courts to treat equity 
jurisdiction as a roving commission to do whatever the court thinks about 
right. It cannot be too strongly urged that equity becomes iniquity unless its 
proceedings and decisions are governed by rules as strict, and practice as pre- 
cise, as is defined in the common law. We do not measure now by the length 
of the king’s foot, or the chancellor's conscience. 


An Essay on Crimes and Punishments. By the Marquis Beccartra, of Milan. 
With a Commentary, by M. pe Votraire. A new edition, corrected. 
New edition. Albany: W. C. Little & Co. 1872. 

Tus is a reprint of a book which we should suppose could be obtained 
easily enough, by those who are likely to want it, in second-hand English edi- 
tions. But a republication does something to make a new demand, and much 
as has been done since his time, Beccaria is not yet wholly out of date. * His 
arms were of celestial temper,” said Bentham, who avowed what he owed to 
the Italian in more than one glowing sentence. It is good to read those who 
assisted at the birth of great ideas, since become familiar, and this author may 
fairly claim to rank among that number. American lawyers, however, as & 
class, are very much behind the rest of the world in their notions of the phi- 
losophy of law, and it is to be hoped that ingenuous students will understand 
that this book is nearer being the first than the last word upon the subject. 
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The English Constitution. By Waiter Bacruot. New and revised Edi- 

tion. Boston: Little, Brown, & Co. 1873. 

Tuis is another reprint which will have to make its own market, but 
which it will be a great benefit to the American public to have thrust upon its 
attention. Whether Mr. Bagehot is right or wrong in particular opinions, he 
is always a man of intuitions and education. He understands the meaning of 
modern science, and is in sympathy with modern habits of thought; while, at 
the sume time, his convictions are decided and his feelings warm. He has 
that quality, rarer than simple force of intellect, which puts a ferment into 
the mind of his readers. There is no more striking contrast than that 
between his comments on the American and English constitutions, and the 
windy rhetoric which stands for philosophy in most of \%e text-books of fifty 
years ayo. 


A Handbook of Georgia Criminal Law and Procedure. Containing the Statute 
Law as late as the Session of January, 1572, and the Judicial Decisions to 
Forty-second Georgia, digested and a)phabetically arranged; comprising 
also many original Notes on various Titles, and a full collection of appro- 
priate Forms. By Joun C. Reep, of Lexington, Ga. Macon, Ga.: J. 
W. Burke & Co. 1873. 

Tue title of this book sufficiently shows its scope. It is alphabetically 
arranged, giving under each head the statutes, decisions, and forms of indict- 
ment. It is compact and convenient in form, and the gist of the cases is 
stated with great brevity, — almost too briefly, indeed; but this is a fault on the 
right side. Its accuracy and completeness can of course only be determined 
by actual use in practice. We notice a statement in the preface, that the 
Georgia Reports before the establishment of the Supreme Court (Dudley, the 
two Charltons, and Georgia Decisions), are now of but little authority even in 
their own State. ‘The author says that he has never heard one of them cited. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin. With Tables of the Cases and Principal Matters. By O. M. 
Conover, Official Reporter. Volume XXVIII. Containing cases decided 
at the January and June Terms, 1871. Chicago: Callaghan & Co. 1573. 


Tuts volume has been used in the preparation of the State Digest in this 
number of the Review; we therefore extract only a few of the more interest- 
ing cases. 

State v. Murray, p. 96, decides that if a public officer is a citizen of the 
United States when his term of office begins, he is not disabled from serving 
by the fact that he was an alien when elected. 

In Prentiss v. Lidyard, p. 131, it was held that an agreement to pay for 
future services at a certain rate per year, is not a hiring for a year. 

Laughlin v. Chicago § N. W. Ry. Co., p. 204, decides a new and important 
point in the law of carriers, namely, that when goods are stolen from a parcel 
which has passed through the hands of several successive carriers, the pre- 
sumption is that the loss happened through the fault of the last in the series. 

In Piillips vy. Albany, p. 341, the court, while following former decisions 
affirming the constitutionality of town subscriptions in aid of railroads, inti- 
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mated strongly that if the question were a new one they would decide it other. 
wise. 

Austin vy. Bacon, p. 416, provoked a remonstrance from the court, who 
were compelled to read a printed case of seventeen hundred folios, * requiring 
two or three days to wade through,’’ in order to determine a very simple 
point. 

In Durkee v. Janesville, p. 464, a provision in a city charter, exempting the 
city from liability for costs in any action brought against it to sct aside a tax- 
deed, was held unconstitutional. 

In Clemens vy. Clemens, p- 637, the law of Wisconsin is, for the first time, 
distinctly settled, to the point that contracts, either executed or executory, in 
fraud of creditors, are valid between the parties. There is much discrepancy 
in the decisions of the different States as to the latter class of agreements, but 
the weight of authority seems to be according to the rule in this case. 


Both the judges’ and the reporters’ work in this series of reports is pecu- 
liarly satisfactory. 


Telegraph Cases decided in the Courts of America, Great Britain, and Ireland. 
Edited by Cuartes ALLEN. New York: Hurd & Houghton. 1873. 
We have said all we have to say against the present fashion of reprinting 

the reports by topics. To a student buying his first law books such works as 

this are noxious delusions. They have, however, an occasional value, of 
which we should not lose sight, in enabling a practitioner at a distance from 
public libraries to be sure that he has read all the cases on the particular sub- 
ject. It is his fault if they lead him to think that he is then ready for his 
argument. 

It is to be wished that the able editor of the present volume might under- 
take some work in which the public should get the benefit of his intelligence, 
which, of course, is not much called on in making a collection of cases. 


A Treatise on the Law of Judgments. Including all final Determinations of the 
Rights of Parties in Actions, or Proceedings at Law or in Equity.. By A.C. 
Freeman, Counsellor at Law. San Francisco: A. L. Bancroft & Co. 
1873. 8vo. pp. 516, and Index 24 pp. 

SINGULARLY enough, the one point common to all forms of litigation has 
been hitherto neglected, or deemed unworthy to be the subject of a text-book. 

The law of judgments has been continually forming, ever since there have been 

courts; and the number of decisions and absolutely irreconcilable conclusions 

pronounced is surprising. A judgment may be ‘ the end of the law,’’ but it 
is not the terminus of litigation by any means; and few branches of the law 
have been oftener discussed before the courts. And yet no attempt, Mr. Free- 
man states, —and we believe correctly, —has hitherto been made to collect 
the various decisions, and elaborate their doctrines, and there is no other work 
which even professes to treat of the matters contained in this book. Modern 
growths of civilization necessarily develop new topics in law; but here is one 
of the oldest subjects which has been overlooked, though its importance is 
second to almost none. The mere selection of such a subject-matter is credit- 
able to the writer; and we are glad to say his treatment of it is worthy of the 
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matter. The table of cases cites upwards of four hundred decisions, and the 
whole field of legal reports seems to have been carefully searched. The care- 
ful system of arrangement, the logical order of development of the subject, 
and the very skilful and thorough treatinent it has received, agreeably surprised 
us, when we took the book for perusal with that natural prejudice which 
ungraceful lettering, poor binding, and inferior press-work creates. But Mr. 
Freeman has astonished us on every point; and we venture to predict for him 
real eminence as a hegal writer, if he continues to devote himself to that 
department of the profession. Scholarly, modest, and unusually lucid, both 
in general arrangement and detailed expression, we have rarely found ourselves 
able to give such hearty and deserved praise to the works of an experienced 
writer, much more to one whose name is, until now, unfamiliar to the pro- 
fession. 

The best criticism we can make is to give a synopsis of the contents of the 
book. The whole is so well classified, and each chapter so subdivided, that 
it is evident the whole topic had been thoroughly mastered before the pen was 
taken up, and brought into admirable order in the author’s mind before he 
undertook to write. So many books are written apparently as mere notes of 
study, mere means for the writer to learn that branch of law which he assumes 
to teach, that it is a novelty now to find a man willing to become a ful) man 
before he mounts the editorial chair. The condensed nutriment Mr. Freeman 
gives is rarely met in recent books. 

He first defines and classifies judgments and decrees; then treats success- 
ively of the entry, nune pro tunc entries, amendments, judgment rolls, and 
records, vacating of judgments at common law and under statutes for mistake, 
&c., and collateral inquiries as to the jurisdiction of the court entering the 
judgment. He then discusses parties, privies, and persons bound who are not 
either; lis pendens ; merger; judgment estoppels; impeachment of judgments; 
judgment liens; judgments as evidence; assignment; actions on them; scire 
facias ; pleading; satisfaction; reversal; relief in equity; judgments of courts 
not of record; judgments by default; by confession; judgments of other 
States; foreign judgments, and judgments in rem; divorce; and decrees in 
Admiralty. 

The arrangement of chapters is aided by paragraphs numbered consecu- 
tively, so that the book may grow into many new editions without its identity 
being thereby lost, or the profession imposed upon by citations from it being 
made worthless in consequence of its being thrown into pi. Catch-words in 
full-faced type begin each paragraph; and, in short, if Mr. Freeman will open 
a school to teach the makers of law-books how to do their work, we will 
recommend more than one high dignitary to go to it, and sit at his feet. They 
would stand a better chance to reach posterity, and we should find their 
luctbrations much more valuable after a thorough training under Mr. Free- 
man. It seems impossible for a young lawyer to have composed so good a 
book in so good a manner; yet it seems also impossible that, if old in the law, 
so able a writer should not long since have become familiar to the profession 
everywhere; and we confess to a painful doubt lest he turn out to be some 
eminent barrister, whom not to know is only to confess our own ignorance. 
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The National Bankruptey Register Reports. Containing all the important 
bankruptey decisions in the United States. Editors: AupLEY W. Gaz- 
zAM and Wittiam A. Sainn. Vol. I. New York: J. R. MecDivitt & 
Co. 1573. 

Tuts is a reprint of the first volume of the Bankruptey Register in octavo, 

It is infinitely more convenient, as well as better looking, than the newspaper 

form in which it was first issued; and if the lacuna between this and the later 

volumes is supplied in a similar manner, practitioners will be enabled to possess 

a very necessary periodical in a shape which will not make reference to ita 

disagreeable duty. 


A Digest of the Laws of Texas. Containing Laws in force, and the Repealed 
Laws on which Rights rest. Carefully annotated. By GreorGe W. Pas- 
cna, of Austin, Texas, Reporter of the Supreme Court of Texas, Author 
ot Paschal’s Annotated Constitution,,&e. Third edition. Washington, 
D. C.: W. H. & O. H. Morrison. 1873. 2 vols. 

Ir this author's fame is not heard throughout the land, it will not be for 
want of one voice to proclaim his deserts. Although we do not share Mr, 
Paschal’s vivid expectations of immortality for Paschal’s ‘Digest, we are still 
not unwilling to recognize the rather jumbled labor which he seems to have 
put into it. It requires, of course, more industry than intelligence; but it is a 
very respectable task to have accomplished, and we sincerely hope the author 
will be recompensed for his work and outlay. 


A Popular and Practical Introduction to Law Studies. By SAMUEL WARREN, 
of the Inner Temple, Esquire, D. C. L., Oxon., F. R. S., one of Her 
Majesty’s Counsel, Recorder of Hull, and Master in Lunacy. From the 
third London edition. Two vols. in one. Edited by Witttam M. 
Scort, of the Albany Bar. Albany: Weare C. Little & Co. 1872. 

Tue merits of this book are too well known to require extended notice. 
The more practical part of the original work is not otf much use outside of 
England, and the American editor has very properly omitted it; but that 
which is retained is everywhere valuable for its agreeable style, its sound legal 
morality, and the many useful hints which it contains on the study of the law. 
Not the least of its claims to the grateful remembrance of the profession is, 
that it suggested the idea of that invaluable work, Smith’s ‘Leading Cases, a 
fact which, as appears by a note at p. 353, was acknowledged by Mr. Smith in 
his first edition, though it seems to have been unnoticed in the later ones. 


An Index of Cases Overruled, Reversed, Denied, Doubted, Limited, and Distin- 
guished by the Courts of America, England, and Ireland, from the Earliest 
Period to the Present Time. By Mevvitie M. BiceLow, author of ‘* The 
Law of Estoppel,’”? &e. Boston: Little, Brown, & Co. 1573. 

Turs is a book for which the compiler deserves, and we hope will receive, 

a great deal of credit. Few people would have had the courage to attempt 

such a labor, fewer still the energy to carry it through with such faithful care. 

The method of the book leaves nothing to be suggested. It is printed in 

doyble columns on a royal octavo page. The cases criticised are in full-faced 
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type, followed by the report and page where they are found, and the date. Then, 
if the same case has been reversed by a higher tribunal, the report, page, and 
date of the later decision follow the word * Reversed.”’ If it has been over- 
ruled by a later decision in the same jurisdiction, the name of the case, in 
common type, and other particulars as before, follow the word ‘* Overruled.” 
Ii the contrary decision was in another State, ‘* Denied”? is put in place of 
« Overruled.’ Jf an opposite decision has been reached without discussion of 
the case it is indicated by the word ** Contra.’’ Less absolute criticism is 
denoted by ‘* Doubted,”’ and cases simply proper to be considered in connec- 
tion are collected under a ** See.’? Every such discriminating word stands for 
a great additional amount of work, which the author might have declined and 
still have deserved praise. The dates, again, must have cost a great deal of 
trouble. It is, of course, impossible to speak in detail of the execution which 
can only be tested by long trial. Our impression, however, from random ex- 
periments, is that it will prove satisfactory. It augurs well for Mr. Bigelow’s 
future as a legal writer that having already won high praise for more 
ambitious undertakings, he has not been above seeking aud winning the credit 
of unremitting industry. 


The Law of Executory Contracts for the Sale of Real Property. By ANson 
Bixeuam, Author of ‘ Treatise on the Law of Real Property,’’ and on 
Laws of Descent.”’ Albany: W. C. Little & Co. 1872. 


A NEW treatise in the same field, so comprehensively surveyed by Lord St. 
Leonards’s masterly work, should present some special features of merit to en- 
sure its favorable reception. The latter work labors, it is true, under the 
disadvantages inseparable from the different system of statute, and to some 
extent of common law also, under which it was compiled; but these were more 
than counterbalanced by the admirable thoroughness and soundness of the 
legal discussions contained in it and the invaluable practical suggestions of 
that unrivalled master of real property law, its author; while its defects, from 
an American point of view, as a purely English treatise, are largely compen- 
sated by Judge Perkins’s compact and exhaustive annotations. 

Mr. Bingham’s treatise had, moreover, an unfortunate beginning. The 
present work is a complement and sequel to an earlier treatise on real property, 
and pursues the distinction there made between executed and executory 
contracts; discussing the latter, as the prior work did the former class. Un- 
deubtedly some advantage is derived from a connected view of both topics, 
but Mr. Bingham’s earlier work was quite undeserving of the name of a trea- 
tise. It seems to have arisen merely from his connection with the famous 
litigation against the tenants in fee of the Van Rensselaer Manors, in New 
York, in which he represented these recalcitrant occupiers, and failing in his 
cause; 

“ Fired that the house rejects him ; ‘’sdeath I'll print it 
And shame the fools ;’” 


expanded his brief into the dimensions of a book, which he gravely ten- 
dered the public as a treatise on real estate. The wolf was, however, only too 
apparent under the legal sheep-skin. 
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The present work 1s happily free from the same charge; and having got 
past the necessity of assailing the New York tribunals, the author gives us a 
good examination of the law; following —and as we think wisely — that 
method of text-book compilation which allows the cases to speak for them- 
selves. We cannot, however, unqualifiedly commend him for success in 
handling this style; which depends on a nice sense of the relative value of 
the cases, and a due subordination of the less important decisions. On the 
contrary, there are still too many traces of the style of a brief for argument to 
a court; too much of the advocate and too little of the author. 

With all these drawbacks, however, the work is evidently based on a care- 
ful examination of cases, and is distinguished by a clear and independent dis- 
cussion of authorities. It meets quite fairly the wants of an American 
practitioner, both in its method and matter, and will prove, we are confident, 
a serviceable work. 


The Institutes of Justinian, Edited as a Recension of the Institutes of Gaius. By 
Tuomas Erskinr: B. C. L., of Lincoln’s Inn, Barrister-at- 
Law; formerly Fellow of Exeter College, Oxford. Oxford: At the 
Clarendon Press. 1873. 

To a considerable number of Americans it will be a sufficient reeommen- 
dation of this little book that it is one of the Clarendon Press series, which 
has already given us so many invaluable works in sucha beautiful form. The 
editor, we believe, is regarded as a man of considerable promise, and is the 
author of a collection of Essays on the Form of the Law, which contain some 
interesting applications of the principles of Bentham and Austin. 

The plan of the present volume differs from that of the usual German and 
French manuals, in which the text of Justinian’s Institutes is given on one 
page, and the passages of the older authors, from which the Institutes were 
compiled, upon the other. Justinian’s text only is presented, but where 
Gaius is copied verbatim, the passages or single words taken from him are 
printed in full-faced type. For general use, the continental text-books are 
more serviceable, but this has the special value that it enables us to see at a 
glance how far Gaius has been incorporated in the later work. Most scholars 
allow themselves more than one copy of the Institutes, and judging from 
appearances, for the volume was received just before going to press, they will 
do well to add this to their collection. We have sometimes regretted that it 
is thought necessary to cut the edges of this series, but probably the dajly 
use for which they are intended makes it necessary. 


An Analysis of Blackstone’s Commentaries. By Freperick 8S. Dickson, of 

Westchester, Pa. Philadelphia: Rees Welsh. [1572.] 

TaBLes and abridgments, as Lord Coke says, are most profitable to them 
that make them; so that the hope expressed by Mr. Dickson in his preface, 
that his work may be as useful to others in the prosecution of their studies as 
it has proved to him, will probably not be fully realized; but these analytical 
tables are a valuable means of refreshing one’s recollection of Blackstone, a 
book which, well known and popular as it is, deserves and repays a closer 
study than is usually bestowed upon it, unless perhaps in Pennsylvania, where 
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we believe a somewhat thorough acquaintance with it has always formed an 
essential part of a legal education. 

This analysis is evidently the result of much labor. It is fully detailed, 
and accurate, arranged in a series of charts, showing the divisions and subdi- 
visions of the subjects very clearly. The plan is the same as that of the 
analysis of Littleton, prefixed to Hargrave’s edition of Coke on Littleton; 
the best arrangement, we think, for a work of this kind. The printing and 
paper are most excellent 


A Selection of Leading Cases on Mercantile and Maritine Law. With Notes. 
By Owen Davies Tupor, of the Middle Temple, Esq., Barrister-at-Law, 
Author of ‘* A Selection of Leading Cases in Equity,’? &c. From the 
Second London Edition. With Additional Notes and References to Amer- 
ican Cases. By GeorGe Suarswoop. 2 Vols. Philadelphia: T. & J. 
W. Johnson & Co. 1573. 

Mr. Tupor’s several volumes of leading cases have acquired a consider- 
able reputation in this country as well as England. The equity collection, 
with its excellent American notes, is an established favorite, and authorizes 
the publishers to expect a good reception for this one also. We should say 
that it is less valuable than its better known predecessor, which indeed is in- 
valuable, but that it is a very useful collection of English cases. Judge 
Sharswood has more important duties to perform than literary labors, and he 
would hardly challenge a comparison between his notes and those of Messrs. 
Hare and Wallace. An annotator, to gain the highest credit which is open to 
him, has to begin from the latest cases and most modern views, and work 
backward. This takes an amount of time and labor for which he cannot 
expect a full reward outside his own conscience; for by the time his book is 
published, digests have made what he found hidden accessible, and his thor- 
oughness passes for an easy task. But it is only in this way that he can give 
us the decisions, hammered and welded together into broad principles. The 
American editor has certainly collected a great many recent cases; but the 
notes do not on the whole seem worthy of the deservedly high esteem in which 
their author is held as a judge. They are good enough not to be incumbrances, 
but they are hardly to be called important additions to the reprint. The habit 
of citing cases by the square inch, which is not uncommon with Pennsylvania 
editors and with some courts, is wholly noxious; for no proposition requiring 
authority to sustain it is really borne out by such a multitude of decisions. 


The Philadelphia Reports. Containing decisions published in the Legal Intelli- 
gencer, during 1870 and 1871. By Henry E. Esq. Vol. VIIL. 
Philadelphia: J. M. Power Wallace. 1873. 

Turse reports are always well done, but a large majority of the cases are 
decisions of local courts, of no general interest. We note a few, which will 
probably never appear in any other reports. In Sime v. Norris, p. 84, the con- 
tract sued on provided for the payment of 24 per cent interest monthly, to 
be compounded, and become part of the principal, if not paid at the proper 
time. It was not denied that this contract was lawful in California, where it 
was made; but Mr. Justice Sharswood, of the Supreme Court, held that it was 
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unconscionable, and could be enforced only to the extent of the principal and 
simple interest. Such a ruling, in an action at law, is supported by James y, 
Morgan, 1 Ley. 111 (but see Thornborow v. Whitacre, 2 Ld. Raym. 1164); but 
is grounded chiefly on the Pennsylvania practice of admitting equitable defences 
at law; and relief against hard bargains has always been an important head of 
equity jurisdiction, though, as to this, the remarks of Mr. Baron Bramwell, in 
a very late case, are worth a whole series of chancery reports. ** Where is the 
injustice of holding people to mean what they say? Where is the injustice of 
making a man perform what he chooses to promise? I protest I can see 
none. And to relieve a man from his obligations on some supposed equitable 
considerations seems to me to be a mischievous thing.’’ Preston vy. Dania, 
L. R. 8 Ex. 19, 22. 

In Peiper v. Harmer, p. 100, it was held that, though an assignee may sue 
in a state court, on a cause of action accrued to the bankrupt, yet such action 
is barred by the limitation of two years in the Bankrupt Act, which supersedes 
all state statutes of limitations. In Sank y. Philadelphia, p. 117, the city 
councils having once voted to sustain the Mayor’s veto of an ordinance passed 
by them, it was held that they could not reconsider this vote, or take any 
further action on the measure. All these cases were nisi prius decisions of the 
Supreme Court. Jn re Conrad, p. 147, is a decision by the United States 
Circuit Court, that notes made and signed in one place, but delivered and 
discounted in another, are governed by the laws of the latter. In The Stada- 
cona, p. 155, the same court held that the master of the vessel was not liable 
to a penalty for not entering on the manifest goods which had been concealed 
on board without his knowledge. But this case has since been doubted in The 
Missouri, 9 Blatchf. 433. Commonwealth y. Crawford, p. 490, gives a pleasant 
picture of a Philadelphia election, and is calculated to impress on officials 
presiding at the peaceful arbitrament of the ballot-box, the excellence of 
Grattan’s advice to his son, ‘* Always be ready with your pistol!’’ 


A Treatise on Facts as Subjects of Inquiry by a Jury. By James Ram, of the 
Inner Temple, M.A., Cambridge, Barrister-at-Law. Third American 
Edition. By Joun Townsuenp, Counsellor-at-Law. With an Appendix. 
New York: Baker, Voorhis, & Co. 1873. 

Tue former editions of this entertaining book have been very fully noticed 
in the Review (4 Am. L. Rev. 745, 5 id. 534.) This edition is enlarged by 
some additional references in the notes, and by about sixty pages of cases of 
mistaken identity and of erroneous conviction, which are very interesting. 
We recommend the wiole for summer vacation reading, as Well for the laity 
as for lawyers. Ii bound in cloth, and printed with a sensational title, it 
would be more popular, as it is more amusing, than most novels. 


Massachusetts Reports, 107. Cases Argued and Determined in the Supreme 
Judicial Court of Massachusetts, March—October, 1871. ALBerr G. 
Brownr, Jr., Reporter. Boston: H. O. Houghton & Co. 1873. 

WE welcome this volume with a satisfaction which we have so often ex- 
pressed with regard to its predecessors that we refrain from saying what we 
are always tempted to repeat about the merits of the serics. One suggestion 


BOOK NOTICES. 721 


occurs to us which is less needed by Mr. Browne than by most reporters, but 
which is not altogether out of place. Although it is clearly proper to give the 
most abbreviated form of running-title to a case which is consistent with clear- 
ness (** Railroad Co. v. Insurance Co.”’ is not such a title, and it is needless 
to say Mr. Browne does not use those meaningless generalities) — and although 
the heading may properly be abridged to a less degree, it would be a great 
convenience if in every instance the names of all the parties were explicitly 
set forth at the beginning of the statement of facts. No reports with which 
we are acquainted are sufficiently careful in this matter, which is often esseu- 
tial to an easy understanding of the case. 

There are several cases in this volume which are interesting in point of prin- 
ciple, and several involving matters of great practical moment. 

In Exchange Bank y. Rice, p. 37, the principle that a holder of a draft 
cannot sue the drawee on a promise to accept made to the drawer after the 
holder had taken it, a principle announced at an earlier stage of the same 
case receives further illustration. The next case, Carr v. National Security 
Bank, denies an action of contract to the holder of a check against a bank 
which has funds of the drawer in its hands. It is suggested in one of the 
articles which we publish, that if there is an instance in modern times where a 
custom ought to impose a duty, it is this; and we are of that opinion, but 
whether it should be worked out through the fiction of a contract, is another 
question in these days when forms of action have disappeared. We hope some 
counsel will be bold enough to try the fate of a declaration more cautiously 
framed. Lane v. Atlantic Works, p. 104, and Wilton v. Middlesex R.R. Co., 
p- 108, are interesting negligence cases. McConologue’s Case, p. 154, is a 
learned opinion in favor of the doctrine just overruled by the Supreme Court 
of the United States in Tarbdle’s Case, that a State court may inquire by jabeas 
corpus into the validity of the imprisonment of a minor by a United States 
army officer under an alleged enlistment. The denial of the power is hardly 
to be reasoned out on general principles, but has much in its favor as one of 
the practical rules which the Supreme Court has adopted in order to avoid 
collisions. 

Hall y. Corcoran, p. 251, not only overrules the famous and indefensible 
decision in Gregg v. Wyman, but holds thet a person who hires a horse of its 
owner to drive to a particular place, and drives it to another place, is liable in 
tort for the conversion of the horse, although the contract of hiring was made 
on the Lord’s day, and, as both parties knew, for pleasure only, and there- 
fore illegal and void. 

In Hannun vy. Kingsley, p. 355, ** bounded north of A. B.’s land’’ was 
construed to mean ‘* bounded by.”’ 

Commonwealth v. Whitcomb, p. 486, determines that an indictment will lie 
under the Massachusetts statute, for obtaining money as a charitable gift 
under false pretences. It has been held otherwise in New York, where the 
statute is qualified by a preamble. Higgins v. Dewey, p. 494, as well as the 
case at p. 104, suggests an interesting question as to how far the jury should 
be allowed to carry the liability of defendant, on the strength of an averment 
of negligence in the declaration. In Wells v. Calnan, p. 514, a party was hled 
discharged of his agreement to purchase by the burning of the buildings on 


XUM 
4 
4 


2 BOOK NOTICES. 


the premises, which lost a third of their value thereby. The old rigor of 
Paradine v. Jayne is abating. 

Walker y. Cronin, p. 555, holds, upon full discussion, that to maliciously 
injure a man in his business by persuading persons in his employ and others 
about to enter it to leave it against his will, is actionable. This case is not 
only interesting speculatively, but practically, as bearing on the liabilities of 
workmen on strike if they go too far. By the side of this should be men- 
tioned the opinion in the Supplement, that a woman cannot lawfully be ap- 
pointed a justice of the peace, or, if formally appointed and commissioned, 
lawiully exercise any of the functions of the office. 

Among other cases worthy of remark are Ellis y. Boston, Hartford, § Erie 
R.R. Co., p. 1; Emery’s Case, p. 172; Stockbridge Iron Co. vy. Hudson Iron 
Co., p. 290; Boston § Albany R.R. Co. & Carney v. Shanly, p. 568. 


The Law of Railways. Embracing Corporations, Eminent Domain, Contracts, 
Common Carriers of Goods and Passengers, Telegraph Companies, Equity 
Jurisdiction, Taxation, Constitutional Law, Investments, &c.,&c. By Isaac 
F. Repriecp, LL.D., Chief Justice of Vermont. Fifth Edition, carefully 
revised and enlarged. 2 vols. ‘Boston: Little, Brown, and Co. 1873. 
Tus is without doubt the best of Judge Redfield’s books, and is of very 

considerable value to practitioners. It is not remarkable for lucid handling; 
but a great number of cases are collected together, and the defects in the 
author’s style and arrangement are partly made up for by his experience and 
learning upon the subject. ‘* The additions to the present edition, both in the 
text and notes, have been very large for the short time since the former one, 
covering about a hundred pages of the work itself.” 


Reports of Cases decided in the Circuit and District Courts of the United States 
for the Ninth Circuit. Embracing Cases at Law, Civil and Criminal, in 
Equity, Admiralty, and Bankruptcy, and Cases on Appeal from the Ameri- 
can Consular and Ministerial Courts in China and Japan. Reported by L. 
S. B. Sawyer, Counsellor at Law. Volume J. San Francisco: A. L. 
Bancroft & Co. 1873. 


TueE judges of the Ninth Circuit, yielding to the generally expressed desire 
of the bar, authorized Mr. Sawyer, a8 he tells us, ‘‘to report such of the 
numerous decisions rendered as may be supposed to be of a somewhat general 
and permanent interest to the profession,’’ and if he had contented himself with 
doing this he would have rendered the profession a valuable service. As it is, 
he has given us a bulky volume, made up in no small part of cases which are 
of no interest whatever. In dealing with the decisions of circuit and district 
judges, it should be remembered that the presumption is against reporting 
them. Cases which present novel or difficult questions of law are generally 
carried to the Supreme Court of the United States, and its decisions supersede 
those of the inferior tribunals. Many others turn on questions of fact simply, 
and as precedents are of no more value than the verdicts of juries. ‘There re- 
mains a small class of cases, interesting in themselves but not involving a 
sufficient amount, or for some other reason, not appealed, which selected with 
judgment would make a valuable book. 
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That judgment Mr. Sawyer does not possess, or has not taken the pains to 
exercise, for he has included cases of every description. ‘Twenty-five pages 
are devoted to the report of Holmes v. Holmes, a suit in equity for the assess- 
ment of dower, in which the only question considered was whether the plaintiff 
was a wife or a mistress, and the court’s opinion is merely a discussion of the 
evidence on this point. Twenty-five pages more are occupied by The United 
States v. Smith, which is the opinion of the court overruling the motion for 
a new trial on an indictment for perjury, made on the ground that the verdict 
was against the evidence, and the remarks with which the defendant’s sentence 
was prefaced. These remarks an ingenious head-note digests, as ‘* The cir- 
cumstances under and for which perjury was committed, considered with 
reference to the punishment proper to impose upon a party convicted thereof.’? 
We can conceive no reason for reporting such a case which would not justify 
full reports of the proceedings in all criminal courts. These are among the 
longest cases in the volume, and another so-called case is Carter vy. Baker, 
which is simply the charge of the judge to the jury in an action for infringe- 
ment of patent. 

And it may be well for Mr. Sawyer to remember, if, as he seems to intend, 
he carries his series further, that, if a case is worth reporting at all, it is worth 
reporting so that it can be understood; and in many cases a statement of the 
facts is of material assistance in that direction. His system in the present 
volume is to give the names of counsel and the opinion, preceded by a head- 
note or syllabus in the nature of an index to it. In the very first case which 
he reports, the head-note tells us that ‘‘a contract made by a master with 
salvors, for the recovery of the cargo of a sunken vessel, is sustained,’’ but we 
are left to guess what the contract was, and why it was disputed; and this 
case is unfortunately only an example of his method. In certain cases, where 
the court sitting without a jury found the facts, its finding is published. In 
other cases we are compelled to gather the facts from the opinion, so that the 
reader is forced to conclude that the reporter has published just what the 
judge in each case was willing to write out for him, and no more. It is diffi- 
cult to have patience with such reporting. 

This volume undoubtedly possesses an interest for members of the bar in 
Pacifie States, which it does not for their Eastern brothers; for many of the 
cases reported involve the discussion of questions which do not arise here. 
There are a great many of the land cases growing out of Mexican grants, and 
settlers’ titles, which are so common in the reports of the Supreme Court of 
the United States, and which still seem an unfailing source of litigation in 
California. Others turn on the construction of local statutes, and as to their 
importance we do not attempt to express an opinion. But of cases interesting 
to the profession at large the book is singularly destitute. The case of 
Parrott v. Barney was an action brought against the well-known express com- 
pany, Wells, Fargo, and Company, by the parties from whom they hired their 
offices, to recover damages for injury done to the premises by the explosion of 
a case containing nitro-glycerine, which the defendants had received as 
carriers. The explosion injured not only the premises occupied by the de- 
fendants, but others adjoining, and leased by the plaintiffs to other parties. 
The court held the defendants liable for the injury done to the premises which 
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they occupied, as for waste, but not for that done to the rest. The opinion of 
the court is long and elaborate, and the case will undoubtedly be of value as a 
precedent if we do not succeed in finding some substitute for nitro-glycerine 
Which will bear transportation better. 

The case of Francis vy. The Bark Harrison is a case under a state statute 
giving to material men a lien upon domestic vessels, and the opinion which is 
somewhat elaborate, is of value as a contribution toward the settlement of the 
vexed questions to which such statutes have given rise. There are other cases 
of interest which we have not space enough to discuss, but we have seldom 
met with a report more barren than this. We hope before Mr. Sawyer pub- 
lishes another he will wait till more cases worth reporting have been decided, 
or will consent to make a smaller volume. 


The Revised Statutes of New York; as prepared by the Commissioners, appointed 
under Chapter 33 of the Laws of 1870, for distribution to the Judges and 
others, for the purpose of receiving suggestions, before the final review of the 
work by the Commissioners, and its submission to the Legislature. Part 
MI. Chapters L-XIV. Albany: Weed, Parsons, & Company. 1873. 
Tuis, as appears by the title, is a draft for suggestions, and we had hoped 

to give it the careful consideration which is due to any work sanctioned by the 
name of Mr. Throop. In this hope we have been disappointed, and must con- 
tent ourselves with expressing our opinion that such a careful collection of the 
statutes as we believe this to be, is a more creditable as well as a more labori- 
ous undertaking than those little collections of generalities which less indus- 
trious men would have us accept for codes. It seems, from the preface, that 
the labors of the commissioners have not been unappreciated in other 
quarters, for we read that certain specified sections were published in Albany 
not earlier than Feb. 15, 1872, and appeared in a California statute which was 
enacted into a law on the eleventh of the following March, without either pri- 
vate or public acknowledgment. 


Reports of Cases at Law and in Chancery determined in the Supreme Court of 
Colorado Territory, to the present tine. By Mosrs Hauxerr. Printed for 
the reporter. Denver, Col.: Sold by S. A. Grant & Co. 1872. 

WE are most agreeably surprised by this volume. The printis good. The 
reporter is the chief-justice of the court, and a clear-headed and intelligent 
man. His work is open to the usual criticism that it states the evidence in- 
stead of the facts which it proves or tends to prove, but that is an unavoidable 
result of the loose practice which is permitted to counsel. The head-notes 
are fair, and the index is very full; so full that printing might have been 
saved by cross references in place of frequent repctitions of the same state- 
ment under different titles. The decisions are carefully reasoned, and are 
expressed with dignity. In a new jurisdiction, where the law is all to make, 
we are rather surprised that a Western court should not have been a little 
bolder in favor of common sense in one or two instances. Thus, Tunnatt v. 
Rocky Mountain National Bank, p- 278, seems to have been decided on the 
general principle that a draft signed ‘* A. B., agent for C. D.,’’ binds A. B., 
which is as purely technical *a doctrine as any in the law. The result may 
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have been right, however, on the ground that C. D. was-also the drawee of the 
bill, and when A. B., an agent, addresses a draft to C. D., his principal, and 
requests him to *‘ charge the same to account of A. B., agent for C. D.,’’ the 
holder may be authorized to infer that the latter words are only for the prin- 
cipal’s instruction in making up his accounts. 

In Clark v. Russell, p. 52, a party holding a note payable in thirty days, 
“with ten per cent interest per month,’’ was remitted to the ordinary legal 
rate after maturity, a point on which there have been conflicting decisions. 

Patterson vy. Gile, p. 200, is to the effect that an instrument which has been 
stamped as required by the Act of Congress, may be read in evidence, although 
the stamp has not been cancelled. 

Western Union Telegraph Co. v. Graham, p. 230, determines that a failure 
to cause a message to be repeated as required by the usual regulation, does not 
bar a recovery against a telegraph company for omitting to deliver it at the 
other end of the line. 

Dunton v. Montoyo, p. 99, and Yunker y. Nichols, p. 551, are suggestive of 
a diiferent state of things from that in the East. In the former, a case was 
dismissed because the declaration was in the Spanish language; in the latter . 
we are told that the arid lands of Colorado are held subject to the right of 
others to cross them with ditches for the necessary purpose of irrigation. 


A Treatise on the American Law of Landlord and Tenant ; embracing the Stat- 
utory Provisions and Judicial Decisions of the several United States in 
reference thereto; with a Selection of Precedents. Sixth edition, revised 
and enlarged. By Joun N. Taytor, Counsellor-at-Law. Boston: Little, 
Brown, & Co. 1873. 

Mr. Taytor rightly describes his work as the American Law of Landlord 
and Tenant. For the American practitioner he has no rival or competitor. 
The excellent manual of Mr. Smith—for its size the best possible work on 
this subject —is far too small to supply what the working lawyer needs; while 
the last (tenth) edition of Woodfall, complete and elaborate beyond compari- 
son on the English law, has hardly an American citation. It is true that the 
law of the two countries upon this subject presents less of divergence than 
upon any other topic of real property whatever; but admitting this to the 
fullest extent, there are still numerous points upon which they differ; while in 
details the American decisions have developed many special branches far 
beyond their present condition in the English law; and statutes, and the vary- 
ing views of the several state tribunals have made the discrepancy wider still. 

While, therefore, Mr. Taylor has the American field clear, and his work has 
become well established as the authority in this country, recognized by the 
bench as well as the bar, it is his evident duty to give us the American as well 
as the English law in full. That his book is indispensable to us gives him no 
right to do less than this; but, on the contrary, imposes upon him the more 
imperative obligation, and each new edition ought to bring the work well up 
to the present state of the law. In this respect we have serious fault to find 
with him. We notice the correction of some typographical errors of the pre- 
ceding edition, and the addition of about one hundred cases, some new and 
some old. On the other hand, quite as many such errors still disfigure this 
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edition, although not perhaps of consequence, except as betraying a want of 
care in the revision. 

But our real complaint arises from the lack of adequate diligence in keep. 
ing up with the advance of the law, and this in rejecting what has been found 
erroneous as well as in presenting what is new. Thus it is high time that 
Bush v. Steinman ceased to be referred to as law (§ 195, n. 1); or Lord Coke’s 
rule that the estoppel of the lessee ends with his lease ($$ 88-1); the cases 
cited do not refer to the ending of the lessee’s but the lessor’s title; and the 
opposite doctrine is announced in § 705. We refer Mr. Taylor to Mr. Bige- 
low’s recent work, or to our own pages, vol. 6, pp. 19-22, for the correct rule. 

In § 519, n. 4, we have the denial of the right of the lessee of the mortgagor 
to share in the proceeds of the foreclosure sale still stated on the authority of 
Blew [Burr] v. Stenton, 52 Barb. 377. No notice is taken of the fact that on 
the appeal of this case—43 N. Y. 462—the decision was sustained on a 
different ground; and that in Clarkson v.. Skidmore, 46 N. Y. 297, the opposite 
doctrine was held. In § 394, n. 3, we find no addition to the note in the fifth 
edition; though the recent decisions of the United States Supreme Court have 
so far enlarged the duty of specie payment. Indeed the cases of Bronson y, 

?odes and Butler vy. Horwitz, still stand referred to this magazine, though 
long since reported by Wallace. In the chapter on landlords’ and tenants’ 
covenants to pay taxes, there has been so much to be added or changed that 
the whole should have been rewritten; yet we do not find even a reference to 
such leading cases, in the English courts, as Tiddswell v. Whitworth, L. R. 2 
C. P. 326; Sweet v. Seager, 2 C. B. nN. 8. 119; Thompson v. Lapworth, L. R. 
5 C. P. 149, and many others; or to Harvard College v. Boston, 104 Mass. 470; 
Codman vy. Johnson, ib. 491, &e., in this country. 

Again, the important recent cases on the rights and liabilities of lessor or 
lessee in case of partial demise seem to have escaped our author; such as Car- 
stairs v. Taylor, L. R. 6 Exch. 217; Shipley v. Fifiy Associates, 101 Mass. 251; 
8. C. 106 id. 194; Alston v. Grant, 3 E. & B. 128; Elliott vy. Pray, 10 Allen, 378; 
Kimmell v. Burfeind, 2 Daly, 155, and many others; a subject which, in view of 
the rapidly growing custom of letting flats for private residence, and the multi- 
plication of stores under one roof, is of the utmost and immediate importance. 
To the same class belong the numerous cases of which Queen v. St. George’s 
Union, L. R. 7 Q. B. 70, is a type; many of which will be found cited ante, 
pp. 252-254, but of none of which does Mr. Taylor seem to have been aware. 

So of the very valuable recent determinations on assignment and underlease, 
defining the limits of their respective obligations and the extent to which they 
run with the land, &c.; Elliott v. Johnson, 8 B. & S. 38; Williams v. Earle, 9 
id. 740; West v. Dobb, ib. 755; Varley v. Coppard, L. R. 7 C. P. 505; Bemis v. 
Wilder, 100 Mass. 446; Crouch v. Tregonning, L. R. 7 Ex. 88; Field v. Mills, 33 
N. J. 254—a very well considered case, — we find no mention in this edition. 
Similar omission exists in respect to cases on the subject of restrictions on the 
use of the demised premises, Dennett v. Atherton, L. R.7 Q. B. 316; Gannett v. 
Albree, 103 Mass. 372; Schroeder vy. King, 38 Conn. 78, and others; of forcible 
repossession, Stearns v. Sampson, 59 Me. 568; Chapman v. Cawrey, 50 Ill. 512; 
Farwell vy. Warren, 51 id. 467, &c.; or of rent in advance, Cook vy. Guerra, L. 
R. 7 C. P. 132; &e. 
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We could multiply such instances largely, but these will suffice as examples 
of the deficiency complained of. Indeed, instead of one hundred new cases, 
at least four times that number could have been judiciously incorporated, 
without, of course, merely accumulating decisions, and the new matter need 
not have added much to the bulk of the work. Much judicious retrenchment 
might be made between §§ 183 and 243. The matter here is to a large extent 
more appropriate to a work on real property in general, or a special treatise on 
the law of easements, than to the consideration of the law of landlord and 
tenant, and might well be given in half its present space. But even had the 
additions swelled the size of the volume just so much, they should have been 
made. 

We do not intend to detract from the acknowledged merits of Mr. Taylor’s 
volume. But we should have been better pleased if he had not presumed so 
much on these, as dispensing with the necessity of closely and diligently keep- 
ing his work up to the demands of the day. 


Commentaries on the Constitution of the United States: with a prelimimary 
Review of the Constitutional History of the Colonies and States before the 
Adoption of the Constitution. By JoserpH Story, LL.D. 2 Vols. 
Fourth Edition, with Notes and Additions. By Tuomas M. Coo.ry. 
Boston: Little, Brown, & Co. 1873. 


JupGE Coo.ey’s reputation will stand on his Constitutional Limitations, and 
his very able decisions, rather than on his work as editor, for which, in spite of 


his well-known industry, he can have but limited time. This edition shows a 
very respectable learning in the recent constitutional literature of this country, 
including the many instructive memoirs and histories published since the re- 
bellion and before, but it can hardly be called masterly. Only a Story can afford 
to be a rapid writer, and even Story’s reputation has suffered for it, so that he 
hardly holds the place which he deserves. Notes which, when long, are largely 
made up of extracts from opinions, and which, on many important and inter- 
esting subjects, do no more than cite a few late cases, are hardly worthy of the 
fame which Judge Cooley has so fairly won. Still there is a certain breadth 
of handling and noble warmth which would be missed in the work of a younger 
man, however much he might try to make up for it by diligence. We may 
refer for example, to the note on p. 569 of the second volume, in which he 
speaks of recent events in Louisiana: ‘* What government can be more des- 
potic than one elected by an injunction, and continued in power by a military 
force under the order of a judge who, having no jurisdiction, is restrained by 
no law but his own arbitrary will? . . . It was thought the climax of wrong 
had been reached when a local judge in one of the States could seize upon the 
property of individuals and corporations through his injunctions and mandates, 
and plunder them through receivers; but he at least was not acting wholly 
without jurisdiction; and if he seized property, he did not venture to go so far 
as to make the liberties of the people the subject of a receivership.’’ The 
editor, perhaps, inclines overmuch to that rather gushing belief in human 
rights as something absolutely given a priori, which is the bane of sound 
thinking in this country; but it is a good thing when a learned, wise, and good 
man speaks as Judge Cooley shows he can. 
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The Probate Law and Practice of California. Containing all the Provisions 
of the Codes of 1871-2, and other Statutes relating thereto, with Judicial 
Decisions of this and other States, and an Appendix of Forms. By D. P, 
Counsellor-at-Law. Third Edition. San Francisco: A. L, 
Bancroft & Co. 1873. This was received too late for notice. 
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UNITED STATES. 


Tue Supreme Court, during its late session, which closed the official service 
of Chief Justice Chase, disposed of a large number of cases of great impor- 
tance and interest. Chief among them are cases involving the taxing powers 
of the states; the power and duty of the federal government to regulate 
commerce between the states ; and the extension and limit of the powers of 
the United States, under the recent amendments to its constitution. We 
print the substance of some of these decisions, and the opinion of the majority 
of the court, in what are called for brevity ‘‘ The Slaughter-house Cases,’’ in 
full. To these cases we invite the special attention of the profession. They 
are all decided by a divided court, showing at once the individuality of the 
present judges, and the narrowness of the real questions on the decision of 
which what is almost judicial legislation, and in its results is of untold im- 
portance to the future relations of the different members of our complex 
system with the whole, depends. The line which separates the federal 
government from the states, and which of late years has trenched on what are 
called the reserved rights of the latter, was never so precisely defined as to 
make trite or tiresome new descriptions of its position; and the interpretation 
of the thirteenth, fourteenth, and fifteenth amendments to the constitution 
of the United States, which was called for by attempts to apply their letter, if 
not their spirit, to new states of fact not contemplated by the Congress nor the 
legislatures that made them, is the latest and one of the most important acts 
of government, growing out of the war. 

It is noteworthy that, while the executive department keeps Casey in New 
Orleans, and sends its soldiers to regulate the internal politics of Louisiana, 
the judicial department remits to the people of that state, to its courts and 
legislature, the custody of the privileges and immunities of its citizens. 

The opinion of the court in the ‘* Slaughter-house Cases,”’ given by Judge 
Miller, with the concurrence of Judges Clifford, Davis, Strong, and Hunt, is 
as follows: — 


These cases are brought here by writs of error to the Supreme Court of the State 
of Louisiana. 

They arise out of the efforts of the butchers of New Orleans to resist the Crescent 
City Live-stock Landing, and Slaughter-house Company in the exercise of certain 
powers conferred by the charter which created it, and which was granted by the 
legislature of that state. 

The cases named above, with others which have been brought here and dismissed 
by agreement, were all decided by the Supreme Court of Louisiana in favor of the 
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Slaughter-house Company, as we shall hereafter call it for the sake of brevity, and 
these writs are brought to reverse those decisions. 

The records were filed in this court in 1870, and were argued before it at length 
on a motion made by plaintiffs in error for an order in the nature of an injunction or 
supersedeas, pending the action of the court on the merits. The opinion on that 
motion is reported in 10 Wallace, 273. 

On account of the importance of the questions involved in these cases they were, 
by permission of the court, taken up out of their order on the docket and argued in 
January, 1872. At that hearing one of the justices was absent, and it was found, on 
consultation, that there was a diversity of views among those who were present. 
Impressed with the gravity of the questions raised in the argument, the court, under 
these circumstances, ordered that the cases be placed on the calendar and reargued 
before a full bench. This argument was had early in February last. 

Preliminary to the consideration of those questions is a motion by the defendant 
to dismiss the cases, on the ground that the contest between the parties has been 
adjusted by an agreement made since the records came into this court, and that part 
of that agreement is that these writs should be dismissed. This motion was heard 
with the argument on the merits, and was much pressed by counsel. It is supported 
by affidavits and by copies of the written agreement relied on. It is sufficient to say 
of these that we do not find in them satisfactory evidence that the agreement is bind- 
ing upon all the parties to the record who are named as plaintiffs in the several writs 
of error, and that there are parties now before the court, in each of the three cases 
at the head of this opinion, who have not consented to their dismissal, and who are 
not bound by the action of those who have so consented. They have a right to be 
heard, and the motion to dismiss cannot prevail. 

The records show that the plaintiffs in error relied upon, and asserted throughout 
the entire course of the litigation in the state courts, that the grant of privileges in 
the charter of defendant, which they were contesting, was a violation of the most 
important provisions of the thirteenth and fourteenth articles of amendment of the 
Constitution of the United States. The jurisdiction and the duty of this court to 
review the judgment of the state court on those questions is clear and is impera- 
tive. 

The statute thus assailed as unconstitutional was passed March 8, 1869, and is 
entitled “ An act to protect the health of the City of New Orleans, to locate the stock- 
landings and slaughter-houses, and to incorporate the Crescent City Live-stock Land- 
ing, and Slaughter-house Company.” 

The first section forbids the landing or slaughtering of animals whose flesh is 
intended for food within the city of New Orleans and other parishes and boundaries 
named and defined, or the keeping or establishing any slaughter-houses or a/attoirs 
within those limits except by the corporation thereby created, which is also limited 
to certain places afterwards mentioned. Suitable penalties are enacted for violations 
of this prohibition. 

The second section designates the corporators, gives the name to the corporation, 
and confers on it the usual corporate powers. 

The third and fourth sections authorize the company to establish and erect within 
certain territorial limits, therein detined, one or more stock-yards, stock-landings, and 
slaughter-houses, and impose upon it the duty of erecting, on or before the first day 
of June, 1869, one grand slaughter-house of sufficient capacity for slaughtering five 
hundred animals per day. 

They declare that the company, after it shall have prepared all the necessary build- 
ings, yards, and other conveniences for that purpose, shall have the sole and exclusive 
privilege of conducting and carrying on the live-stock landing, and slaughter-house 
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business within the limits and privilege granted by the act, and that all such animals 

shall be landed at the stock-landings and slaughtered at the slaughter-houses of the 
company, and nowhere else. Penalties are enacted for infractions of this provision, 
and prices fixed tor the maximum charges of the company for each steamboat, and 
for each animal landed. 

Section five orders the closing up of all other stock-landings and slaughter-houses 
after the first day of June, in the parishes of Orleans, Jefferson, and St. Bernard, and 
makes it the duty of the company to permit any person to slaughter animals in their 
slaughter-houses under a heavy penalty for each refusal. Another section fixes a 
limit to the charges to be made by the company for each animal so slaughtered in 
their building, and another provides for an inspection of all animals intended to be 
so slaughtered, by an ofticer appointed by the governor of the state for that pur- 
pose. 

These are the principal features of the statute, and are all that have any bearing 
upon the questions to be decided by us. 

This statute is denounced not only as creating a monopoly, and conferring odious 
and exclusive privileges upon a small number of persons at the expense of the great 
body of the community of New Orleans, but it is asserted that it deprives a large and 
meritorious class of citizens — the whole of the butchers of the city — of the right to 
exercise their trade, the business to which they have been trained, and on which they 
depend for the support of themselves and their families; and that the unrestricted 
exercise of the business of butchering is necessary to the daily subsistence of the 
population of the city. 

But a critical examination of the act hardly justifies these assertions. 

It is true that it grants, for a period of twenty-five years, exclusive privileges. 
And whether those privileges are at the expense of the community in the sense of a 
curtailment of any of their fundamental rights, or even in the sense of doing them an 
injury, is a question open to considerations to be hereafter stated. But it is not true 
that it deprives the butchers of the right to exercise their trade, or imposes upon them 
any restriction incompatible with its successful pursuit, or furnishing the people of 
the city with the necessary daily supply of animal food. 

The act divides itself into two main grants of privilege, — the one in reference to 
stock-landings and stock-yards, and the other to slaughter-houses. That the landing 
of live-stock in large droves, from steamboats on the bank of the river, and from rail- 
road trains, should, for the safety and comfort of the people and the care of the 
animals, be limited to proper places, and those not numerous, needs no argument to 
prove it. Nor can it be injurious to the general community that while the duty of 
making ample preparation for this is imposed upon a few men, or a corporation, they 
should, to enable them to do it successfully, have the exclusive right of providing 
such landing places, and receiving a fair compensation for the service. 

It is, however, the slaughter-house privilege, which is mainly relied on to justify 
the charges of gross injustice to the public, and invasion of private right. 

It is not and cannot be successfully controverted, that it is both the right and the 
duty of the legislative body —the supreme power of the state or municipality —to 
prescribe and determine the localities where the business of slaughtering for a great 
city may be conducted. ‘To do this effectively it is indispensable that all persons who 
slaughter animals for food shall do it in those places and nowhere else. 

The statute under consideration defines these localities and forbids slaughtering in 
any other. It does not, as has been asserted, prevent the butcher from doing his own 
slaughtering. On the contrary, the Slaughter-house Company is required, under a 

heavy penalty, to permit any person who wishes to do so, to slaughter in their 
houses ; and they are bound to make ample provision for the convenience of all the 
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slaughtering for the entire city. The butcher then is still permitted to slaughter, to 
prepare, and to sell his own meats; but he is required to slaughter at a specified place, 
and to pay a reasonable compensation for the use of the accommodations furnished 
him at that place. 

The wisdom of the monopoly granted by the legislature may be open to question, 
but it is difficult to see a justification for the assertion that the butchers are deprived 
of the right to labor in their occupation, or the people of their daily service in prepar- 
ing food, or how this statute, with the duties and guards imposed upon the company, 
can be said to destroy the business of the butcher, or seriously interfere with its pur- 
suit. 

The power here exercised by the legislature of Louisiana is, in its essential nature, 
one which has been, up to the present period in the constitutional history of this 
country, always conceded to belong to the states, however it may now be questioned 
in some of its details. 

“ Unwholesome trades, slaughter-houses, operations offensive to the senses, the 
deposit of powder, the application of steam power to propel cars, the building with 
combustible materials, and the burial of the dead, may all,” says Chancellor Kent 
(2 Commentaries, 340), “ be interdicted by law, in the midst of dense masses of popu- 
lation, on the general and rational principle, that every person ought so to use his 
property, as not to injure his neighbors ; and that private interests must be made sub- 
servient to the general interests of the community.” This is called the police power; 
and it is declared by Chief Justice Shaw, that it is much easier to perceive and realize 
the existence and sources of it than to mark its boundaries, or prescribe limits to its 
exercise. — Commonwealth v. Alger, 7 Cushing, 84. 

This power is, and must be, from its very nature, incapable of any very exact 
definition or limitation. Upon it depends the security of social order, the life and 
health of the citizen, the comfort of an existence in a thickly populated community, 
the enjoyment of private and social life, and the beneficial use of property. “It 
extends, says another eminent judge, to the protection of the lives, limbs, health, com- 
fort, and quiet of all persons, and the protection of all property within the state; ... 
and persons and property are subjected to all kinds of restraints and burdens in order 
to secure the general comfort, health, and prosperity of the state. Of the perfect 
right of the legislature to do this no question ever was, or, upon acknowledged gen- 
eral principles, ever can be made, so far as natural persons are concerned.” — Thorpe 
v. Rutland and Burlington R.R Co., 27 Vermont R. 149. 

The regulation of the place and manner of conducting the slaughtering of animals, 
and the business of butchering within a city, and the inspection of the animals to be 
killed for meat, and of the meat afterwards, are among the most necessary and fre- 
quent exercises of this power. It is not, therefore, needed that we should seek for a 
comprehensive definition, but rather look for the proper source of its exercise. 

In Gibbons v. Ogden, 9 Wheaton, 203, Chief Justice Marshall, speaking of inspee- 
tion laws passed by the states, says: “ They forma portion of that immense mass of 
legislation which controls every thing within the territory of a state not surrendered 
to the general government, —all which can be most advantageously administered by 
the states themselves. Inspection laws, quarantine laws, health laws of every descrip- 
tion, as well as laws for regulating the internal commerce of a state, and those which 
respect turnpike roads, ferries, &c., are component parts. No direct general power 
over these objects is granted to Congress; and consequently they remain subject to 
state legislation.” 

The exclusive authority of state legislation over this subject is strikingly illus- 
trated in the case of the City of New York v. Miln, 11 Pet. 102. In that case the 
defendant was prosecuted for failing to comply with a statute of New York, which 
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required of every master of a vessel arriving from a foreign port, in that of New York 
city, to report the names of all his passengers, with certain particulars of their age, 
occupation, last place of settlement, and place of their birth. It was argued that this 
act was an invasion of the exclusive right of Congress to regulate commerce. And 
it cannot be denied that such a statute operated at least indirectly upon the commer- 
cial intercourse between the citizens of the United States and of foreign countries, 
But notwithstanding this, it was held to be an exercise of the police power properly 
within the control of the state, and unaffected by the clause of the Constitution which 
conferred on Congress the right to regulate commerce. 

To the same purpose are the recent cases of The License Tar, 5 Wall. 471, and 
United States v. De Witt, 9 Wall. 41. In the latter case an act of Congress which 
undertook as a part of the internal revenue laws to make it a misdemeanor to mix for 
sale naphtha and illuminating oils, or to sell oil of petroleum inflammable at less than 
a prescribed temperature, was held to be void, because as a police regulation the 
power to make such a law belonged to the states, and did not belong to Congress. 

It cannot be denied that the statute under consideration is aptly tramed to remove 
from the more densely populated part of the’city, the noxious slauglhter-houses, and 
large and offensive collection of animals necessarily incident to the slaughtering busi- 
ness of a large city, and to locate them where the convenience, health, and comfort of 
the people require they shall be located. And it must be conceded that the means 
adopted by the act for this purpose are appropriate, are stringent, and effectual. But 
it is said that in creating a corporation for this purpose, and conferring upon it exclu- 
sive privileges, — privileges which it is said constitute a monopoly, — the legislature 
has exceeded its power. If this statute had imposed on the city of New Orleans pre- 
cisely the same duties, accompanied by the same privileges, which it has on the cor- 
poration which it created, it is believed that no question would have been raised as to 
its constitutionality. In that case the effect on the butchers in pursuit of their occu- 
pation and on the public would have been the same as it is now. Why cannot the 
legislature confer the same powers on another corporation, created for a lawful and 
useful public object, that it can on the municipal corporation already existing ¢ That 
wherever a legislature has the right to accomplish a certain result, and that result is 
best attained by means of a corporation, it has the right to create such a corporation, 
and to endow it with the powers necessary to effect the desired and lawful purpose, 
seems hardly to admit of debate. The proposition is ably discussed and affirmed in 
the case of McCulloch vy. The State of Maryland, 4 Wheaton, 316, in relation to the 
power of Congress to organize the Bank of the United States to aid in the fiscal opera- 
tions of the government. 

It can readily be seen that the interested vigilance of the corporation created by 
the Louisiana legislature will be more efficient in enforcing the limitation prescribed 
for the stock-landing and slaughtering business for the good of the city than the 
ordinary efforts of the officers of the law. 

Unless, therefore, it can be maintained that the exclusive privilege granted by this 
charter to the corporation, is beyond the power of the legislature of Louisiana, there 
can be no just exception to the validity of the statute. And in this respect we are 
not able to see that these privileges are especially odious or objectionable. The duty 
imposed as a consideration for the privilege is well defined, and its enforcement well 
guarded, The prices or charges to be made by the company are limited by the statute, 
and we are not advised that they are on the whole exorbitant or unjust, 

The proposition is, therefore, reduced to these terms; Can any exclusive priv- 
ileges be granted to any of its citizens, or to a corporation, by the legislature of a 
state ? 

The eminent and learned counsel who has twice argued the negative of this ques- 
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tion, has displayed a research into the history of monopolies in England, and the 
European continent, only equalled by the eloquence with which they are denounced. 

But it is to be observed, that all such references are to monopolies established by 
the monarch in derogation of the rights of his subjects, or arise out of transactions in 
which the people were unrepresented, and their interests uncared for. ‘The great case 
of The Monopolies reported by Coke, and so fully stated in the brief, was undoubtedly 
acontest of the commons against the monarch. ‘The decision is based upon the 
ground that it was against common law, and the argument was aimed at the unlawful 
assumption of power by the crown; for whoever doubted the authority of Parliament 
to change or modify the common law? The discussion in the House of Commons 
cited from Macaulay clearly establishes that the contest was between the crown, and 
the people represented in Parliament. 

But we think it may be safely affirmed, that the Parliament of Great Britain, 
representing the people in their legislative functions, and the legislative bodies of this 
country, have from time immemorial to the present day, continued to grant to persons 
and corporations exclusive privileges, — privileges denied to other citizens, — privi- 
leges which come within any just definition of the word monopoly, as much as those 
now under consideration ; and that the power to do this has never been questioned or 
denied. Nor can it be truthfully denied, that some of the most useful and beneficial 
enterprises set on foot for the general good, have been made successful by means 
of these exclusive rights, and could only have been conducted to success in that 
way. 

It may, therefore, be considered as established, that the authority of the legisla- 
ture of Louisiana to pass the present statute is ample, unless some restraint in the 
exercise of that power be found in the constitution of that state, or in the amend- 
ments to the Constitution of the United States, adopted since the date of the decisions 
we have already cited. 

If any such restraint is supposed to exist in the constitution of the state, the 
Supreme Court of Louisiana having necessarily passed on that question, it would not 
be open to review in this court. 

Plaintiffs in error accepting this issue, allege that the statute is a violation of the 
Constitution of the United States in these several particulars : 

That it creates an involuntary servitude forbidden by the thirteenth article of 
amendment; 

That it abridges the privileges and immunities of citizens of the United States ; 

That it denies to the plaintiffs the equal protection of the laws; and 

That it deprives them of their property without due process of law; contrary to 
the provisions of the first section of the fourteenth article of amendment. 

This court is thus called upon for the first time to give construction to these 
articles. 

We do not conceal from ourselves the great responsibility which this duty de- 
volves upon us. No questions so far-reaching and pervading in their consequences, 
so profoundly interesting to the people of this country, and so important in their 
bearing upon the relations of the United States, and of the several states to each 
other, and to the citizens of the states and of the United States, have been before 
this court during the official life of any of its present members. We have given 
every opportunity for a full hearing at the bar; we have discussed it freely, and 
compared views among ourselves ; we have taken ample time for careful deliberation, 
and we now propose to announce the judgments which we have formed in the con- 
struction of those articles, so far as we have found them necessary to the decision 
of the cases before us, and beyond that we have neither the inclination nor the right 
to go. 
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Twelve articles of amendment were added to the federal Constitution soon after 
the original organization of the government under it in 1789. Of these, all but the 
last were adopted so soon afterwards as to justify the statement that they were 
practically contemporaneous with the adoption of the original; and the twelfth, 
adopted in eighteen hundred and three, was so nearly so as to have become, like all 
the others, historical and of another age. But within the last eight years three other 
articles of amendment of vast importance have been added by the voice of the people 
to that now venerable instrument. ? 

The most cursory glance at these articles discloses a unity of purpose, when taken 
in connection with the history of the times, which cannot fail to have an important 
bearing on any question of doubt concerning their true meaning. Nor can such 
doubts, when any reasonably exist, be safely and rationally solved without a refer- 
ence to that history; for in it is found the occasion and the necessity for recurring 
again to the great source of power in this country, the people of the states, for 
additional guarantees of human rights; additional powers to the federal government; 
additional restraints upon those of the states. Fortunately, that history is fresh 
within the memory of us all, and its leading features, as they bear upon the matter 
before us, free from doubt. 

The institution of African slavery, as it existed in about half the states of the 
Union, and the contests pervading the public mind for many years, between those 
who desired its curtailment and ultimate extinction, and those who desired additional 
safeguards for its security and perpetuation, culminated in the effort, on the part of 
most of the states in which slavery existed, to separate from the federal government, 
and to resist its authority. This constituted the war of the rebellion, and whatever 
auxiliary causes may have contributed to bring about this war, undoubtedly the 
overshadowing and efficient cause was African slavery. 

In that struggle slavery, as a legalized social relation, perished. It perished as a 
necessity of the bitterness and force of the conflict. When the armies of freedom 
found themselves upon the soil of slavery they could do nothing less than free the 
poor victims whose enforced servitude was tue foundation of the quarrel. And when 
hard pressed in the contest, these men (for they proved themselves men in that 
terrible crisis) offered their services, and were accepted by thousands to aid in sup- 
pressing the unlawful rebellion, slavery was at an end wherever the federal govern- 
ment succeeded in that purpose. The proclamation of President Lincoln expressed 
an accomplished fact as to a large portion of the insurrectionary districts, when he 
declared slavery abolished in them all. But the war being over, those who had suc- 
ceeded in re-establishing the authority of the federal government were not content to 
permit this great act of emancipation to rest on the actual results of the contest or 
the proclamation of the executive, both of which might have been questioned in 
after times, and they determined to place this main and most valuable result in the 
constitution of the restored Union, as one of its fundamental articles. Hence the 
thirteenth article of amendment of that instrument. Its two short sections seem 
hardly to admit of construction, so vigorous is their expression, and so appropriate to 
the purpose we have indicated. 

1. Neither slavery nor involuntary servitude, except as a punishment for crime, 
whereof the party shall have been duly convicted, shall exist within the United States 
or any place subject to their jurisdiction. 

2. Congress shall have power to enforce this article by appropriate legislation. 

To withdraw the mind from the contemplation of this grand yet simple declara- 
tion of the personal freedom of all the human race within the jurisdiction of this 
government, —a declaration designed to establish the freedom of four millions of 
slaves, —and with a microscopic search endeavor to find in it a reference to servi- 
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tudes, which may have been attached to property in certain localities, requires an 
effort, to say the least of it. 

That a personal servitude was meant is proved by the use of the word “ involun- 
tary,” which can only apply to human beings. The exception of servitude as a pun- 
ishment for crime gives an idea of the class of servitude that is meant. The word 
servitude is of larger meaning than slavery, as the latter is popularly understood in 
this country, and the obvious purpose was to forbid all shades and conditions of 
African slavery. It was very well understood that in the form of apprenticeship for 
long terms, as it had been practised in the West India Islands, on the abolition of 
slavery by the English government, or by reducing the slaves to the condition of serfs 
attached to the plantation, the purpose of the article might have been evaded, if only 
the word slavery had been used. The case of the apprentice slave, held under a law 
of Maryland, liberated by Chief-Justice Chase, on a writ of habeas corpus under this 
article, illustrates this course of observation. (Jatter of Turner, 1 Abbott U.S. R., 
84.) And it is all that we deem necessary to say on the application of that article to 
the statute of Louisiana, now under consideration. 

The process of restoring to their proper relations with the federal government and 
with the other states those which had sided with the rebellion, undertaken under the 
proclamation of President Johnson in 1865, and before the assembling of Congress, 
developed the fact that, notwithstanding the formal recognition by those states of 
the abolition of slavery, the condition of the slave race would, without further pro- 
tection of the federal government, be almost as bad as it was before. Among the 
first acts of legislation adopted by several of the states in the legislative bodies which 
claimed to be in their normal relations with the federal government, were laws which 
imposed upon the colored race onerous disabilities and burdens, and curtailed their 
rights in the pursuit of life, liberty, and property to such an extent that their freedom 
was of little value, while they had lost the protection which they had received from 
their former owners from motives both of interest and humanity. 

They were in some states forbidden to appear in the towns in any other character 
than menial servants. They were required to reside on and cultivate the soil without 
the right to purchase or ownit. They were excluded from many occupations of gain, 
and were not permitted to give testimony in the courts in any case where a white 
man was a party. It was said that their lives were at the mercy of bad men, either 
because the laws for their protection were insufficient or were not enforced. 

These circumstances, whatever of falsehood or misconception may have been 
mingled with their presentation, forced upon the statesmen who had conducted the 
federal government in safety through the crisis of the rebellion, and who supposed 
that by the thirteenth article of amendment they had secured the result of their 
labors, the conviction that something more was necessary in the way of constitutional 
protection to the unfortunate race who had suffered so much. They accordingly 
passed through Congress the proposition for the fourteenth amendment, and they 
declined to treat as restored to their full participation in the government of the Union 
the states which had been in insurrection until they ratified that article by a formal 
vote of their legislative bodies. 

Before we proceed to examine more critically the provisions of this amendment, 
on which the plaintiffs in error rely, let us complete and dismiss the history of the 
recent amendments, as that history relates to the general purpose which pervades 
them all. A few years’ experience satisfied the thoughtful men who had been the 
authors of the other two amendments that, notwithstanding the restraints of those 
articles on the states, and the laws passed under the additional powers granted to 
Congress, these were inadequate for the protection of life, liberty, and property, 
without which freedom to the slave was no boon. They were in all those states 
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denied the right of suffrage. The laws were administered by the white man alone, 
It was urged that a race of men distinctively marked as was the negro, living in the 
midst of another and dominant race, could never be fully secured in their person and 
their property without the right of suffrage. 

Hence the fifteenth amendment, which declares that “the right of a citizen of the 
United States to vote shall not be denied or abridged by any state on account of 
race, color, or previous condition of servitude.” The negro having, by the fourteenth 
amendment, been declared to be a citizen of the United States, is thus made a voter 
in every state of the Union. 

We repeat, then, in the light of this recapitulation of events, almost too recent to 
be called history, but which are familiar to us all; and on the most casual examina. 
tion of the language of these amendments, no one can fail to be impressed with the 
one pervading purpose found in them all, lying at the foundation of each, and with- 
out which none of them would have been even suggested ; we mean the freedom of 
the slave race, the security and firm establishment of that freedom, and the protection 
of the newly made freeman and citizen from the oppressions of those who had for. 
merly exercised unlimited dominion over him. It is true that only the fifteenth 
amendment, in terms, mentions the negro by speaking of his color and his slavery, 
But it is just as true that each of the other articles was addressed to the grievances 
of that race, and designed to remedy them as the fifteenth. , 

We do not say that no one else but the negro can share in this protection. Both 
the language and spirit of these articles are to have their fair and just weight in any 
question of construction. Undoubtedly, while negro slavery alone wus in the mind 
of the Congress which proposed the thirteenth article, it forbids any other kind of 
slavery, now or hereafter. If Mexican peonage or the Chinese cooly labor system 
shall develop slavery of the Mexican or Chinese race within our territory, this amend- 
ment may safely be trusted to make it void. And so, if other rights are assailed by 
the states which properly and necessarily fall within the protection of these articles, 
that protection will apply, though the party interested may not be of African descent. 
But what we do say, and what we wish to be understood, is, that, in any fair and just 
construction of any section or phrase of these amendments, it is necessary to look to 
the purpose which we have said was the pervading spirit of them all, the evil which 
they were designed to remedy, and the process of continued addition to the Constitu- 
tion, until that purpose was supposed to be accomplished, as far as constitutional law 
can accomplish it. 

The first section of the fourteenth article, to which our attention is more specially 
invited, opens with a definition of citizenship, —not only citizenship of the United 
States, but citizenship of the states. No such definition was previously found in the 
Constitution, nor had any attempt been made to define it by act of Congress. It had 
been the occasion of much discussion in the courts, by the executive departments, and 
in the public journals. It had been said by eminent judges that no man was a citizen - 
of the United States, except as he was a citizen of one of the states composing the 
Union. Those, therefore, who had been born and resided always in the District of 
Columbia or in the territories, though within the United States, were not citizens, 
Whether this proposition was sound or not, had never been judicially decided. But 
it had been held by this court, in the celebrated Dred Scott case, only a few years 
before the outbreak of the civil war, that a man of African descent, whether a slave 
or not, was not and could not be a citizen of a state or of the United States. This | 
decision, while it met the condemnation of some of the ablest statesmen and constitu- 
tional lawyers of the country, had never been overruled ; and if it was to be accepted 
as a constitutional limitation of the right of citizenship, then all the negro race who 
had recently been made freemen, were still not only not citizens, but were incapable 

of becoming so by any thing short of an amendment to the Constitution. 
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To remove this difficulty primarily, and to establish a clear and comprehensive 
definition of citizenship which should declare what should constitute citizenship of the 
United States, and also citizenship of a state, the first clause of the first section was 
framed. 

“ All persons born or naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the state wherein they reside.” 

The first observation we have to make on this clause is, that it puts at rest both 
the questions which we stated to have been the subject of differences of opinion. It 
declares that persons may be citizens of the United States without regard to their 
citizenship of a particular state, and it overturns the Dred Scott decision by making 
all persons born within the United States and subject to its jurisdiction citizens of the 
United States. That its main purpose was to establish the citizenship of the negro 
can admit of no doubt. The phrase “ subject to its jurisdiction” was intended to 
exclude from its operation children of ministers, consuls, and citizens or subjects of 
foreign states born within the United States. 

The next observation is more important in view of the arguments of counsel in the 
present case. It is that the distinction between citizenship of the United States and 
citizenship of a state is clearly recognized and established. Not only may a man be 
acitizen of the United States without being a citizen of a state, but an important 
element is necessary to convert the former into the latter. He must reside within the 
state to make him a citizen of it, but it is only necessary that he should be born or 
naturalized in the United States to be a citizen of the Union. 

It is quite clear, then, that there is a citizenship of the United States, and a citi- 
zenship of a state, which are distinct from each other, and which depend upon differ- 
ent characteristics or circumstances in the individual. 

We think these distinctions and its explicit recognition in this amendment of great 
weight in this argument, because the next paragraph of this same section, which is 
the one mainly relied on by the plaintiffs in error, speaks only of privileges and immu- 
nities of citizens of the United States, and does not speak of those of citizens of the 
several states. The argument, however, in favor of plaintiffs rests wholly on the 
assumption that the citizenship is the same, and the privileges and immunities guar- 
anteed by the clause are the same. 

The language is, “no state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States.” It is a little remarkable 
if this clause was intended as a protection to the citizen of a state against the legis- 
lative power of his own state, that the word citizen of the state should be left out 
when it is so carefully used, and used in contradistinction to citizens of the United 
States, in the very sentence which precedes it. It is too clear for argument that the 
change in phraseology was adopted understandingly and with a purpose. 

Of the privileges and immunities of the citizen of the United States, and of the 
privilezes and immunities of the citizen of the state, and what they respectively are, 
we will presently consider; but we wish to state here that it is only the former which 
are placed by this clause under the protection of the federal Constitution, and that 
the latter, whatever they may be, are not intended to have any additional protection 
by this paragraph of the amendment. 

If, then, there is a difference between the privileges and immunities belonging to 
_acitizen of the United States as such, and those belonging to the citizen of the state 
as such, the latter must rest for their security and protection where they have hereto- 
fore rested, for they are not embraced by this paragraph of the amendment. 

The first occurrence of the words privileges and immunities in our constitutional 
history is to be found in the fourth of the articles of the old confederation. 

It declares “that the better to secure and perpetuate mutual friendship and inter- 
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course among the people of the different states of this Union, the free inhabitants of 
each of these states, paupers, vagabonds, and fugitives from justice excepted, shall 
be entitled to all the privileges and immunities of free citizens in the several states; 
and the people of each state shall have free ingress and regress to and from any other 
state, and shall enjoy therein all the privileges of trade and commerce, subject to the 
same duties, impositions, and restrictions, as the inhabitants thereof respectively.” 

In the constitution of the United States, which superseded the articles of con. 
federation, the corresponding provision is found in section two of the fourth article, 
in the following words: The citizens of each state shall be entitled to all the privi- 
leges and immunities of citizens of the several states. 

There can be but little question that the purpose of both these provisions is the 
same, and that the privileges and immunities intended are the same in each. In the 
article of the confederation we have some of these specifically mentioned, and enough 
perhaps to give some general idea of the class of civil rights meant by the phrase. 

Fortunately we are not without judicial construction of this clause of the constitu. 
tion. ‘The first and the leading case on this subject is that of Corfield v. Coryell, 
decided by Mr. Justice Washington in the Circuit Court for the district of Pennsyl- 
vania in 1823. (4 Wash. C. C. R. 371.) 

“The inquiry,” he says, “is what are the privileges and immunities of citizens of 
the several states. We feel no hesitation in confining these expressions to those 
privileges and immunities which are fundamental; which belong of right to the 
citizens of all free governments, and which have at all times been enjoyed by citizens 
of the several states which compose this Union, from the time of their becoming free, 
independent, and sovereign. What these fundamental principles are, it would be 
more tedious than difficult to enumerate. 

“ They may all, however, be comprehended under the following general heads : pro- 
tection by the government with the right to acquire and possess property of every 
kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such 
restraints, as the government may prescribe for the general good of the whole.” 

This definition of the privileges and immunities of citizens of the states is adopted 
in the main by this court in the recent case of Ward v. The State of Maryland, 12 
Wallace, 430, while it declines to undertake an authoritative definition, beyond 
what was necessary to that decision. The description, when taken to include others 
not named, but which are of the same general character, embraces nearly every civil 
right for the establishment and protection of which organized government is insti- 
tuted. They are, in the language of Judge Washington, those rights which are 
fundamental. Throughout his opinion, they are spoken of as rights belonging to the 
individual as a citizen of a state. They are so spoken of in the constitutional provi- 
sion which he was construing. And they have always been held to be the class of 
rights which the state governments were created to establish and secure. 

In the case of Paul v. Virginia, 8 Wallace, 180, the court, in expounding this ° 
clause of the constitution, says that “the privileges and immunities secured to citizens 
of each state in the several states, by the provision in question, are those privileges 
and immunities which are common to the citizens in the latter states under their con- 
gtitution and laws by virtue of their being citizens.” 

The constitutional provision there alluded to did not create those rights, which it 
called privileges and immunities of citizens of the states. It threw around them in 
that clause no security for the citizen of the state in which they were claimed or 
exercised. Nor did it profess to control the power of the state governments over the 
rights of its own citizens. 

Its sole purpose was to declare to the several states, that whatever those rights, 
as you grant or establish them to your own citizens, or as you limit or qualify, or 
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impose restrictions on their exercise, the same, neither more nor less shall be the 
measure of the rights of citizens of other states within your jurisdiction. 

It would be the vainest show of learning to attempt to prove by citations of 
authority, that, up to the adoption of the recent amendments, no claim or pretence 
was set up that those rights depended on the federal government for their existence 
or protection, beyond the very few express limitations which the federal constitution 
imposed upon the states —such, for instance, as the prohibition against ex post facto 
laws, bills of attainder, and laws impairing the obligation of contracts. But with the 
exception of these and a few other restrictions the entire domain of the privileges and 
immunities of citizens of the states, as above defined, lay within the constitutional and 
legislative power of the states, and without that of the federal government. Was it 
the purpose of the fourteenth amendment, by the simple declaration that no state 
should make or enforce any law which shall abridge the privileges and immunities of 
citizens of the United States, to transfer the security and protection of all the civil 
rights which we have mentioned, from the states to the federal government? And 
where it is declared that Congress shall have the power to enforce that article, was it 
intended to bring within the power of Congress the entire domain of civil rights here- 
tofore belonging exclusively to the states ? 

All this and more must follow, if the proposition of the plaintiffs in error be sound. 
For not only are these rights subject to the control of Congress whenever in its dis- 
cretion any of them are supposed to be abridged by state legislation, but that body 
may also pass laws in advance, limiting and restricting the exercise of legislative 
power by the states, in their most ordinary and usual functions, as in its judgment it 
may think proper on all such subjects. And still further, such a construction followed 
by the reversal of the judgments of the Supreme Court of Louisiana in these cases, 
would constitute this court a perpetual censor upon all legislation of the states, on 
the civil rights of their own citizens, with authority to nullify such as it did not 
approve as consistent with those rights, as they existed at the time of the adoption of 
this amendment. The argument we admit is not always the most conclusive which 
is drawn from the consequences urged against the adoption of a particular construc- 
tion of an instrument. But when, as in the case before us, these consequences are so 
serious, so far-reaching and pervading, so great a departure from the structure and 
spirit of our institutions; when the effect is to fetter and degrade the state govern- 
ments by subjecting them to the control of Congress, in the exercise of powers here- 
tofore universally conceded to them of the most ordinary and fundamental character ; 
when in fact it radically changes the whole theory of the relations of the state and 
federal governments to each other and of both these governments to the people, — the 
argument has a force that is irresistible, in the absence of language which expresses 
such a purpose too clearly to admit of doubt. 

We are convinced that no such results were intended by the Congress which pro- 
posed these amendments, nor by the legislatures of the states which ratified them. 

Having shown that the privileges and immunities relied on in the argument are 
those which belong to citizens of the states as such, and that they are left to the state 
governments for security and protection, and not by this article placed under the 
special care of the federal government, we may hold ourselves excused from defining 
the privileges and immunities of citizens of the United States which no state can 
abridge until some case involving those privileges may make it necessary to do so. 

But lest it should be said that no such privileges and immunities are to be found 
if those we have been considering are excluded, we venture to suggest some which 
owe their existence to the federal government, its national character, its constitution, . 
or its laws. 

One of these is well described in the case of Crandall vy. Nevada, 6 Wallace, 36. 
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It is said to be the right of the citizen of this great country, protected by implied 
guarantees of its constitution, “to come to the seat of government to assert any claim 
he may have upon that government, to tr. st any business he may have with it, 
to seek its protection, to share its offices, to engage in administering its functions, 
He has the right of free access to its sea-ports, through which all operations of foreign 
commerce are conducted, to the sub-treasuries, land-otlices, and courts of justice in 
the several states.” And, quoting from the language of Chief Justice ‘Taney in 
another case, it is said “that jor all the great purposes for which the federal government 
was established, we are one people, with one common country, we are all citizens of the 
United States ;”’ and it is as such citizens that their rights are supported in this court 
in Crandall v. Nevada. 

Another privilege of a citizen of the United States is to demand the care and 
protection of the federal government over his life, liberty, and property when on the 
high seas or within the jurisdiction of a foreign government. Of this there can be no 
doubt, nor that the right depends upon his character as a citizen of the United States. 
The right to peaceably assemble and petition for redress of grievances, the privilege 
of the writ of habeas corpus are rights of the citizen guaranteed by the federal constitu- 
tion. The right to use the navigable waters of the United States, however they 
may penetrate the territory of the several states, all rights secured to our citizens by 
treaties with foreign nations, are dependent upon citizenship of the United States and 
not citizenship of a state. One of these privileges is conferred by the very article 
under consideration. It is that a citizen of the United States can, of his own voli- 
tion, become a citizen of any state of the Union by a bond jside residence therein, 
with the same rights as other citizens of that state. To these may be added the rights 
secured by the thirteenth and fifteenth articles of amendment, and by the other clause 
of the fourteenth, next to be considered. 

But it is useless to pursue this branch of the inquiry, since we are of opinion that 
the rights claimed by these plaintiffs in error, if they have any existence, are not 
privileges and immunities of citizens of the United States within the meaning of the 
clause of the fourteenth amendment under consideration. 

‘All persons born or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the state wherein they reside. 
No state shall make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any state deprive any person of life, 
liberty, or property without due process of law, nor deny to any person within its 
jurisdiction the equal protection of its laws.” 

The argument has not been much pressed in these cases that the defendant’s 
charter deprives the plaintiffs of their property without due process of law, or that it 
denies to them the equal protection of the law. The first of these paragraphs has 
been in the constitution since the adoption of the fifth amendment, as a restraint 
upon the federal power. It is also to be found in some form of expression in the 
constitutions of nearly all the states, as a restraint upon the power of the states. 
This law, then, has practically been the same as it now is during the existence of the 
government, except so far as the present amendment may place the restraining power 
over the states in this matter in the hands of the federal government. 

We are not without judicial interpretation, therefore, both state and national, of 
the meaning of this clause. And it is sufficient to say that under no construction of 
that provision that we have ever seen, or any that we deem admissible, can the 
restraint imposed by the state of Louisiana upon the exercise of their trade by the 
butchers of New Orleans be held to be a deprivation of property within the meanins 
of that provision. 

“Nor shail any state deny to any person within its jurisdiction the equal protec. 
tion of the laws.” 
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In the light of the history of these amendments, and the pervading purpose of 
them, which we have already discussed it is not difficult to give a meaning to this 
clause. The existence of laws in the states where the newly emancipated negroes 
resided, which discriminated with gross injustice and hardship against them as a 
class, was the evil to be remedied by this clause, and by it such laws are forbidden. 

If, however, the states did not conform their laws to its requirements, then by the 
fifth section of the article of amendment Congress was authorized to enforce it by 
suitable legislation. We doubt very much whether any action of a state not directed 
by way of discrimination against the negroes as a class, or on account of their race, 
will ever be held, to come within the purview of this provision. It is so clearly a 
provision for that race and that emergency, that a strong case would be necessary for 
its application to any other. But as it is a state that is to be dealt with, and not alone 
the validity of its laws, we may safely leave that matter until Congress shall have 
exercised its power, or some case of state oppression, by denial of equal justice in its 
courts, shall have claimed a decision at our hands. We find no such case in the one 
before us, and do not deem it necessary to go over the argument again, as it may 
have relation to this particular clause of the amendment. 

In the early history of the organization of the government its statesmen seem to 
have divided on the line which should separate the powers of the national govern- 
ment from those of the state governments, and though this line has never been very 
well defined in public opinion, such a division has continued from that day to this. 

The adoption of the first eleven amendments to the constitution, so soon after the 
original instrument was accepted, shows a prevailing sense of danger at that time 
from the federal power. And it cannot be denied that such a jealousy continued to 
exist with many patriotic men until the breaking out of the late civil war. It was 
then discovered that the true danger to the perpetuity of the Union was in the capa- 
city of the state organizations to combine and concentrate all the powers of the state, 
and of contiguous states, for a determined resistance to the general government. 

Unquestionably this has given great force to the argument, and added largely to 
the number of those who believe in the necessity of a strong national government. 

But, however pervading this sentiment, and however it may have contributed to 
the adoption of the amendments we have been considering, we do not see in those 
amendments any purpose to destroy the main features of the general system. Under 
the pressure of all the excited feeling growing out of the war, our statesmen have 
still believed that the existence of the states with powers for domestic and local gov- 
ernment, including the regulation of civil rights, — the rights of person and of property, 
— was essential to the perfect working of our complex form of government, though 
they have thought proper to impose additional limitations on the states, and to confer 
additional power on that of the nation. 

But whatever fluctuations may be seen in the history of public opinion on this 
subject during the period of our national existence, we think it will be found that this 
court, so far as its functions required, has always held with a steady and an even 
hand the balance between state and federal power, and we trust, that such may con- 
tinue to be the history of its relation to that subject so long as it shall have duties to 
perform which demand of it a construction of the Constitution, or of any of its parts. 

The judgments of the Supreme Court of Louisiana in these cases are affirmed. 


The question in these cases on which the Court divides is, briefly, whether 
the right of a person, under reasonable regulations, to carry on trade, attaches 
to him by virtue of his citizenship of the United States, or by virtue of his 
citizenship of the state wherein he resides. The minority of the court —Judges 
Field, Bradley, and Swayne giving separate dissenting opinions, and the Chief- 
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Justice joining with them in their dissent — are of the opinion that the creation 
of a monopoly by a state, abridges the privileges and immunities of the citizens 
of the United States whom it affects. 


Fot.owrnG their decision in the Slaughter-house Cases, the Supreme Court 
has atlirmed the decision of the Illinois Supreme Court in refusing to grant a 
license to practise law to Mrs. Myra Bradwell, the able editor of the Chica,o 
Legal News. Mr. Justice Minier, speaking for all the court, except Mr. Chief 
Justice Cuask, whose dissent receives the praises of our contemporary, without 
discussing the capability of woman as an abstract proposition, puts his decision 
on the ground that the fourteenth amendment does not give the federal gov- 
ernment power to regulate admissions to the bar of state courts ; because it 
merely secures the privileges and immunities of citizens of the United States, 
of which license to practise law in a state court is not one. Mr. Justice Brap- 
Ley, who had vigorously dissented in the Slaughter-house Cases, expresses his 
concurrence in this opinion, but on different grounds from those relied on 
by Judge Mitier; and Mrs. Bradwell, for herself and the cause of woman 
in general, accuses him of inconsistency. There is less necessity for an ex- 
pression of woman’s disappointment now, since the legislature of Illinois has 
passed an act ** to secure to all persons freedom in the selection of an occupa- 


tion, profession, or employment,’’ which cures the defect, the Supreme Court 
to the contrary notwithstanding. 


Tax. — The Philadelphia and Reading Railroad Company v. The Common- 
wealth of Pennsylvania. —'Two cases bearing the above title were decided at 
this term, the opinion of the majority of the court being given in each by Mr. 
Justice Strong. The first arose under an act of the legislature of Pennsyl- 
vania, passed in 1864, which enacted, — 


That the president, treasurer, cashier, or other financial officer of every railroad 
company, steamboat company, canal company, and slackwater navigation company, 
and all other companies now or hereafter doing business within this state, and upon 
whose works freight may be transported, whether by such company or by individuals, 
and whether such company shall receive compensation for transportation, for trans- 
portation and toll, or shall receive tolls only, except turnpike companies, plank road 
companies, and bridge companies, shall, within thirty days after the first days of 
January, April, July, and October of every year, make return in writing to the 
Auditor-General, under oath or affirmation, stating fully and particularly:the number 
of tons of freight carried over, through, or upon the works of said company, for the 
three months immediately preceding each of the above mentioned days; and each of 
said companies, except as aforesaid, shall, at the time of making such return, pay to 
the state treasurer, for the use of the commonwealth, on each two thousand pounds” 
of freight so carried, tax at the following rates: first,on the product of mines, (and 
other articles), two cents; second, on another class of articles, three cents, and 
on a third class, five cents. The section further enacted, that “when the same 
freight shall be carried over different but continuous lines, said freight shall be 
chargeable with tax, as if it had been carried but upon one line, and the 
whole tax shall be paid by such one of said companies as the state treasurer 
may select and notify thereof ; corporations whose lines of improvements are 
used by others for the transportation of freight, and whose only earnings arise 
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from tolls received for such use, are authorized to add the tax hereby imposed 
to said tolls, and collect the same therewith, but in no case shall tax be twice 
charged on the same freight carried on or over the same line of improvements. Pro- 
vided that every company now or hereafter incorporated by this commonwealth, 
whose line extends into any other state, and every corporation, company, or individual 
of any other state holding and enjoying any franchises, property, or privileges what- 
ever in this state, by virtue of the laws thereof, shall make returns of freight, and 
pay for the freight carried over, through, and upon that portion of their lines within 
this state, as if the whole of their respective lines were within this state.” 


This the court (Judges Swayne and Davis dissenting) hold to be uncon- 
stitutional, as contravening the authority of Congress to regulate commerce 
among the several states; because it was a tax on tonnage, and so far as it was 
a tax on tonnage carried from one state into another. 

The second arose under an act of the legislature of Pennsylvania, passed 
in 1806, apparently to remedy the defect in the earlier act, which enacted, 
among other things, — 


In addition to the taxes now provided by law, every railroad, canal, and trans- 
portation company incorporated under the laws of this commonwealth, and not liable 
to the tax upon income under existing laws, shall pay to the commonwealth a tax of 
three-fourths of one per centum upon the gross receipts of said company; the said 
tax shall be paid semi-annually upon the first days of July and January, commencing 
on the first day of July, 1866; and for the purpose of ascertaining the amount of the 
same, it shall be the duty of the treasurer, or other proper officer of said company, to 
transmit to the Auditor-General a statement, under oath or affirmation, of the amount 
of gross receipts of the said company during the preceding six months; and if such 
company shall refuse, or fail, for a period of thirty days after such taxes become due, 
to make said return, or to pay the same, the amount thereof, with an addition of ten 
per centum thereto, shall be collected for the use of the commonwealth, as other taxes 
are recoverable by law from said companies. 


And this the court (Judges MILter, Fietp, and Hunt dissenting) hold 
does not conflict with the power of Congress to regulate commerce among the ‘ 
several states, and does not lay a duty on imports, but merely taxes part of the 
property owned and existing in the state of Pennsylvania ; viz., the receipts 
of the company in its treasury. Judge MiLLer cannot see the distinction 
between the two cases, and says, — 


The opinion which affirms the tax of so much per ton, on freight carried from 
one state to another, to be tax upon transportation, and therefore a regulation of the 
commerce among the several states forbidden by the Constitution, receives the appro- 
bation of all the members of this court, except two. And it is there declared that 
any tax upon the freight so transported, or upon the carrier on account of such trans- 
portation, is within the prohibition. 

Is the tax in the present case also within the evil intended to be remedied by the 
commerce clause of the Constitution ? 

It seems to me that to hold that the tax on freight is within it, and that on gross 
receipts arising from such transportation is not, is “to keep the word of promise to 
the car and break it to the hope.” 


He also says, and the italics are his, — 
1 lay down the broad proposition, that by no device or evasion, by no form of statutory 
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words, can a state compel citizens of other states to pay to it a tax, contribution, or toll, for the 
privilege of having their goods transported through that state by the ordinary channe's of 


commerce, 


ConstiTtuTIONAL Law.—Supreme Court. The United States v. The 
Baltimore and Ohio R. R. Co.— The Supreme Court has taken another step 
towards limiting and defining the taxing powers of the general government. 
In The Collector vy. Day, reported in the 11th of Wallace, it was decided that 
the United States could not constitutionally tax the salary of a judicial officer 
of a state, on the ground that the reserved power in the states to employ all 
necessary agencies for their own governments, excluded the power, not ex- 
pressly granted, of the general government to control those agencies — This 
doctrine has been now re-aflirmed and applied to municipal corporations in 
the ease before us. The City of Baltimore, authorized by the legislature, 
issued its bonds, and lent the proceeds to the Baltimore and Ohio Railroad 
Company, taking a mortgage on the road and franchises of the company to 
secure the payment of the principal and interest. The United States sought to 
tax the interest secured by this mortgage, giving the railroad company, when 
it had paid the tax, the power of deducting it from the amount due the credi- 
tor. This the court held was a tax on the revenue of the city, and was 
unconstitutionally laid. 


Lire InsurANCE. — Surcipe. — Mutual Life Ins. Co. of New York vy. Terry. 


— The much litigated question of the force of the provision in life policies, 
that if the insured shall die by his own hand the policy shall be void, is here 
considered by the Supreme Court, and Hunt, J., delivering the opinion 
(Swayne, J., dissenting), says, — 


We hold the rule on the question before us to be this: If the assured, being in 
the possession of his ordinary reasoning faculties, from anger, pride, jealousy, or a 
desire to escape from the ills of life, intentionally takes his own life, the proviso 
attaches, and there can be no recovery. If the death is caused by the voluntary act 
of the assured, he knowing and intending that his death shall be the result of his act, 
but when his reasoning faculties are so far impaired that he is not able to understand 
the moral charagter, the general nature, consequences, and effect of the act he is 
about to commit, or when he is impeiled thereto by an insane impulse, which he has 
not the power to resist, such death is not within the contemplation of the parties to 
the contract, and the insurer is liable. 


Satmon P. Cuaser, the sixth Chief Justice of the United States, died 
suddenly on the seventh day of May, in New York. His public services as 
United States Senator, Governor of Ohio, Secretary of the Treasury, and 
Chief Justice, covering the years since 1819; his prominence in the decision of 
the important administrative and judicial questions of the last twelve years; 
and his acknowledged aspirations for the presidency, —are, perhaps, too recent 
for just criticism: but we may well express the hope that, in the government 
of the United States, the judicial department may never aspire to exercise the 
legislative and executive powers, or either of them, to the end it may be a 
government of laws, and not of men. 
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Mr. Justice Miller appears to be his probable successor, if promotion be 
the rule adopted by the President. The bar of Iowa and Kansas have passed 
resolutions recommending this appointment, and several of our contemporaries 
indorse his fitness. For our own part, no name would please us as well. 


Pension Laws. — We copy from the Albany Law Journal an abstract of 
the recent amendments of the pension laws. 


By an act of Congress, passed on the third of March, ult., “ amending, consoli- 
dating, and amending the army and navy pension laws,” several essential changes 
have been made. Among the most important are the following : — 

The rate of pension to those who have lost a leg above the knee, and, therefore, 
cannot use an artificial limb, is increased from $18 to $24 per month. 

The rate to those persons who have lost the hearing of both ears is increased 
from $8 to $13 per month. But in both the above cases the increase does not com- 
mence till the date of the examining surgeon’s certificate. 

A father or mother seeking a pension shall be assumed to have been dependent 
upon the son, within the meaning of this act, if, at his death, he or she had no other 
means of support than the proceeds of their own labor and the contributions of the 
son, but the pension shall be paid only so long as it shall be necessary for subsistence. 

Where there is no record evidence in the war or navy department, in cases where 
such has been heretofore required, provision is made for supplying it by furnishing 
the proof by other means. 

Upon the death of a pensioner, or in cases where an applicant for a pension shall 
die before the issuance of a pension certificate, the arrears shall be paid only to a 
widow, or to children under sixteen years of age. But where the party has died in 
indigent circumstances, and no widow or minor child survive, payment may be made 
to any person who has incurred the expenses of the sickness or burial of the deceased 
to the amount of such expense. 

The fee of surgeons for making examinations is to be two dollars in each case, 
including postage. In cases of boards of examining surgeons, each member actually 
present shall receive a fee of one dollar. 

All surgeons’ certificates shall be made in duplicate, one to be forwarded to the 
United States pension agent, and one to the commissioner of pensions. 

If a widow is receiving a pension on account of herself and a minor child or 
children, and it shall be properly certified by a court of probate jurisdiction that 
satisfactory proof has been made that the widow has abandoned the care of such 
child or children, or that, by reason of her immoral conduct, she is an unsuitable 
person to have custody of the same, then the pension shall not be paid to such widow, 
but may be paid to such child or children through a guardian appointed for such 
purpose. 


CALIFORNIA. 


Hasras Corrvs.— Unitep States Circuit Court. In re Robert D. 
Bogart. — Judges Sawyer and HorrMan unite in a long opinion in this case, 
in which they consider the exclusive jurisdiction of military and naval courts- 
martial over offences committed in the military and naval service of the 
United States, and decide that the Acts of Congress conferring that jurisdic- 
tion are constitutional. Bogart was the clerk of a paymaster, was charged 
with embezzlement and desertion, and was held in custody for trial by court- 
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martial therefor. It was decided that he was a “ person in the naval forces 
of the United States,”? and subject to the jurisdiction of a naval court- 
martial. 


CONNECTICUT. 


Hoy. Tuomas B. Burier, Chief Judge of the Supreme Court of Errors, 
has resigned, on account of ill-health, and Hon. Origen S. Seymour, LL. D., 
one of the Associate Judges, will probably be appointed to succeed him. In 
that case, as Judge Seymour’s term expires by constitutional limitation in 
February next, when he will reach the age of seventy, the election of his 
successor will also be made during the present session of the General 
Assembly. 


Tue Law School of Yale College is now established in its new apartments, 
occupying the third floor of the Court House just erected at New Haven. 
These comprise a lecture-room, seating two hundred, a large moot-court 
room, two library rovms, and several smaller apartments. The library 
has been increased by the purchase of twelve thousand dollars worth of new 
books, and nearly eight thousand dollars more has been raised for the same 
purpose, besides the permanent fund of ten thousand dollars, recently given 
by Governor English. 


In Dale v. Gear, the Supreme Court of Errors have decided that the 


indorser in blank of a negotiable note can successfully defend against an 
action by his indorsee, by parol evidence that he was induced to omit adding 
the words ‘ without recourse ’’ by the plaintiff’s fraudulently representing to 
him that, as they would affect the sale of the paper, if he would consent to 
omit them, he would never resort to him, but look solely to the maker, and. 
would treat the indorsement as if expressed to be without recourse. 


ILLINOIS. 


Oxe of the natural results of an elective judiciary, and it would be well for 
many of our states if this was the only bad result of the system, appears ina 
strong light in the present movement of the farmers. Briefly, the Supreme 
Court, speaking through Mr. Chief-Justice Lawrence, announced its opinion 
in the case of The Railway Commissioners v. The Chicago and Alton Railroad 
Company, holding unconstitutional an act of the legislature, procured by the 
farming, grain-producing interest, forbidding discrimination in railroad rates 
and charges. This decision, and the grounds of it, undoubtedly sound, are 
familiar to all readers of the daily papers; but the ‘ farmers,”’ enraged at 
their servants, the Supreme Court, singled out Judge Lawrence, whose term 
of office soon expires, and in their convention for a redress of grievances, 
nominated a successor supposed to be pledged to their interests, but who, it 
was whispered, was in reality counsel of and supported by the very railroad 
companies whose sworn enemies the farmers are, if, indeed, it was not these 
companies, instead of the farmers, who really managed, behind the scenes, the 
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whole programme of the convention, and placed under him a platform that 
requires strange notions of professional accountability and judicial honor in a 
candidate; for in fact the whole design is to nominate and elect a judge, who 
will hold constitutional whatever the legislature enacts on this matter of rail- 
road rates. The bar of Judge Lawrence’s circuit — and it is the great duty, 
opportunity, and power of the bar to be conservative on all occasions of popu- 
lar demonstration against law and its impartial and just administration — united 
in a letter asking him to again stand as a candidate, to which he has replied 
in a strong and dignified manner, pointing out to the farmers the dangers of 
their position, and saying what they would do well to lay to heart, * of all 
classes in society the farmers are most interested in having an honest judiciary, 
for, if a court can be bought, it is certainly not they who will become the pur- 
chasers.’’ 

As we go to press, it seems probable that the result of the election is the 
choice of the candidate of the ‘‘ granges,’’? whose name is Craig. If this be 
so, it would seem that a shorter and less expensive mode of deciding questions 
of constitutional law might as well be adopted in Illinois, namely, to dispense 
with the empty formality of a court, and submit all doubtful constitutional 
questions to the next popular election of the district in which they arise. 

The effect of the course adopted by the farmers of Illinois on the rights of 
property and the safe investment of capital in that state, can be easily con- 
jectured, and we would respectfully refer them, for a precedent, to the exam- 
ple set by the state of Mississippi, some years ago. 


Town Bonps — UniTED StTaTEs Circuit Court, NorTHERN District. 
Portsmouth Savings-bank v. Town of Yellow Head. — Judge BiopGert con- 
siders in this case the validity of bonds issued by a town in aid of a railroad, 
under authority of the legislature, in the hands of a bond fide holder for value, 
and holds that where the bond on its face bears the assertion that the 
formalities required by the law under which it purports to have been 
issued, have been complied with, the town issuing it is estopped to deny the 
performance of those formalities. 

Also that the legislature may legalize the action of a town that has issued 
such bonds without complying in fact with some of the iets required 
by law when they were issued. ° 


Bankruptcy. —Unitep States District Covrr. Jn re Munn.— 
Judge Horkrys has held in this case, and we are surprised that so labored an 
argument, and so long an opinion were thought necessary on a proposition 
that to a layman certainly would seem unquestionable, that the provision of 
section thirty-nine of the Bankrupt Act that a person shall be deemed to have 
committed an act of bankruptcy who, being a merchant, &c., has stopped or 
suspended and not resumed payment of his commercial paper within a period 
of fourteen days, does not apply to give the court jurisdiction in bankruptcy 
of a man who has stopped and not resumed payment of his commercial paper 
because he has reasonable ground to believe that he is not liable upon it, 
if he satisfies the court that his liability is questionable. 
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INDIANA. 


Lire Insurance. — Supreme Court. Franklin Life Ins. Co. v. Haz- 
zard. — This case carries out the doctrine of Stevens v. Warren, 101 Mass. 
564, farther than the court in the latter case were called upon to go, and 
decides that an assigninent of a policy of life insurance, made with the assent 
of the company, to one who had no insurable interest in the life insured, and 
who paid all the premiums as they came due, is void as contrary to the 
general policy of the law respecting insurance. 


IOWA. 


RrpaRIAN Owner. — Unitep States Circuit Court. Northwestern 
Union Packet Co. v. Atlee. — It is said that the capital invested in logs and 
mills on the Upper Mississippi exceeds in amount that which is invested in 
steamboats there navigating; therefore this decision of Judge Dillon, over- 
ruling on appeal the decision of the District Judge of Iowa, is of considerable 
moment. The respondent was the owner of a saw-mill and adjacent land on 
the Mississippi river, and in order to boom his logs, had erected masonry piers 
extending to the channel of the river, and beyond the limit of navigation by 
steam-boats. The plaintiff’s packet ran into one of these piers, and sunk. 
There were no lights on the piers, and if the packet had kept well in the 
channel she would not have struck. The District Judge decided that both 
parties were in fault; the respondent for not lighting the pier, and the boat 
for not keeping more in the middle of the stream; but Judge Dition, the larger 
part of whose opinion we print, says: — 


The paramount right attaching to the Mississippi river is the right to its free and 
unobstructed navigation. This is a public right. It exists in favor of the whole pub- 
lic, and for all vessels, small as well as large, and for rafts equally with boats. Any 
erection or obstruction not authorized by competent legislative enactment, which 
materially interferes with the paramount right of navigation, is unlawful, and comes 
within the legal notion of a nuisance. The analogy between the river and a highway 
or street, as respects public rights is very close. The river is a highway or waterway 
for the use of the public, just the same as a street or highway; and individuals, for 
their own convenience, have no more right, without legislative authority, to obstruct 
the one than they have to incumber or obstruct the other. Their rights in both cases 
are confined to a reasonable use of that which is common to all, and which may not be 
exclusively appropriated by any. 

Telegraph poles, or gas posts, or market-houses in the public streets, are or may 
be convenient and useful, not only to individuals, but the public; but if put there with- 
out legislative sanction they are in law nuisances. And so with any unauthorized 
individual appropriation of any part of a street. Much more clearly would the law 
pronounce illegal any exclusive appropriation of a portion of the public way by indi- 
viduals for their own convenience by erections or acts, which would or might endanger 
the safety of the public. 

The same principles apply to the rights of the public in the river. The adjacent 
owner may make a reasonable use of the river and the banks. He may, doubtless, 
land his rafts and fasten them to the bank in front of his property. How long he 
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might keep his logs stationary in the water we need not inquire, for the injury to the 
libellant’s vessel was not caused by coming in contact with logs thus moored by the 
riparian proprietor ; but by piers of solid masonry built at a point, which the evidence 
establishes to be within the navigable channel of the river, even at its lowest stage. 
No individual can of his own motion, and for his own advantage, abridge or infringe 
the rights of the public in respect to the navigation of the river. A pier built within 
the navigable channel, that is at a point in the river where vessels may go, and where 
they have the right to go, is an unlawful structure in the eye of the law. Indeed, any 
permanent structure which interferes with, or which may endanger or obstruct navi- 
gation is unlawful, and cannot be legalized by any considerations of utility, or other- 
wise, except by direct legislative authority. 

Accordingly it has been held, that the erection and maintenance without legislative 
permission of a dam in the Wisconsin river at a place where it is navigable, in fact is 
unlawful, whether it does or does not interfere with the navigation of the river. — 
Wisconsin Imp. Co. v. Lyons, 30 or 81 Wis. 

It is suggested that there is an analogy between piers like those erected by the 
respondent, and bridges across navigable streams. But though bridges across such 
streams may be of great private convenience and public utility, still legislative sanc- 
tion is necessary to legalize their existence. : 

Again, it is argued, that the right of the respondent to build and maintain the piers 
in question, rests, or may be rested, upon the samé grounds upon which the right 
of the riparian proprietor to erect wharves and landing places for his own or the pub- 
lic use. Structures of the character just named, connected with the shore, when not 
erected in violation of legislative regulations, when they do not obstruct the paramount 
right of navigation, and are not nuisances in fact, have the sanction of long usage in 
this country, and under the qualifications suggested may be lawfully erected ; but the 
right, it is said, must be understood as terminating at the point of navigability. — 
Dutton v. Strong, 1 Black. 23, 82; Yates v. Milwaukee, 10 Wall. 497. 

The reason why wharves and landing places are thus sanctioned is, that they are 
aids to navigation, and necessary for the reasonable enjoyment of the respective rights 
of the public and the riparian proprietor. But the right to erect piers in the navigable 
channel in order to construct a boom for the protection and detention of logs until the 
riparian proprietor may manufacture them, rests upon no such usage; nor can such 
be justly said to be aids to navigation, which it is to be remembered is the paramount 
right, not in the least to be infringed without legislative sanction. 


NeEcEssARIES. — Supreme Court. Porter v. Briggs. — Services rendered 
by an attorney-at-law, in defending a wife in an action brought by her hus- 
band, for divorce on the ground of her adultery, are here held to be necessaries 
for the wife, and the husband is liable therefor in an action at law. The con- 
trary doctrine is held in some states; e. g., Maryland. 


KENTUCKY. 


BaGGaGe. — Court oF ApreaLs. American Contract Co. v. Cross. —In 
this case, in opposition to the decisions in many states, a gold watch carried in 
his trunk by a traveller on a railroad, is held to be baggage, —for the loss of 
which the carrier is liable. 
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MASSACHUSETTS. 


District Court or THE Unitep States. — We give abstracts of several 
interesting and important decisions of Judge Lowe Lt, and are sorry our limit 
prevents us from printing them in full: — 


The Helen Mar. — Two whalers, the Ontario and the Z/elen Mar, collided in the Are. 
tic Ocean, and it was decided that the fault was mutual, and the damages should be 
divided. On the question of the assessment of damages, in the case of the J/elen Mar, 
the United States Statute of 1851, limiting the liability of the owner to the value of 
his ship and the freight then pending, two inquiries were made: first, is the outfit of 
a whaling ship to be included in the valuation; and second, is any and what freight 
to be reckoned on her oil and bone. 

By the statute in England (53 Geo. III. ch. 159), which answers to our statute of 
1851, the owner’s liability is limited to the value of his “ship and appurtenances ;” 
and Lord Stowell in the Dundee, construed “ship and appurtenances” to cover the 
outfit of a whaler; although stores and outfit of a whaler were not considered covered 
by insurance on the “ship, her tackle, apparel, munitions, and furniture.” ‘This deci- 
sion of Lord Stowell was afterwards aflirmed by the Court of King’s Bench, under the 
presidency of Lord Tenterden. Judge Lowe wt here decides, that “ship” includes 
outfit; and that the statute of 1851 covers the equipment of a whaler under the 
designation “ship.” Also, that the catch of a whaler is not freight; so that the 
Helen Mar was to be valued by the assessor, with her equipment, and with no allow- 
ance for freight. 

Re Houghton. — We desire to call attention to this case as fixing the rule for this 
district in a matter of practice, that has been a great annoyance to lawyers practis- 
ing in the United States courts. The question of fees charged by clerks, marshals, 
and registers is one not often raised by lawyers who are dependent in some meas- 
ure on the good will of these officers of the court in which they practise, although the 
injustice of systematic overcharges is often felt. Judge Lowe xt in the case above enti- 
tied, decides, that if a creditor of a bankrupt offers his affidavit of claim, in due form, 
the register is to have twenty-five cents for examining and certifying it; but if the 
register really prepares the paper, he may charge one dollar as for a deposition. It 
will be well, therefore, for attorneys in other districts where claims are proved for use 
in this, in cases where it is proposed to have the cost of proving claims made a charge 
on the assets of the bankrupt’s estate, to remember, that if they yield to the register’s 
demand for two dollars and a quarter, they can only hope to receive from the assets 
the sum of twenty-five cents. 


Tax. —Supreme Jupicrat Court. John A. Lowell v. The City of Bos- 
ton. — After the great fire in Boston of November 9 and 10 last, and during 
the excitement occasioned thereby, some lawyers of prominence, who would 
have thought more wisely had they thought longer, advised that legislation 
should be had to enable the persons who had lost largely in stock and build- 
ings, to borrow money of the city on reasonable rates. In pursuance of this 
philanthropic purpose, the legislature was summoned by executive proclama- 
tion, and, after due deliberation and consultation, enacted that the city might 
issue its bonds to be called fire bonds, to raise money to be lent under certain 
restrictions, and in a certain manner, to the owners of land in the ‘ burnt dis- 
trict,’’ to aid and encourage them in rebuilding; and the city government was 
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all ready to set up a money exchange, and visions of sure profits and margins 
were undoubtedly dancing before the eyes of the city fathers, when one John A. 
Lowell suddenly invoked the Supreme Court, as to the constitutional power of 
the legislature to pass such a law, and the validity of the bonds should they be 
jssued. The question was elaborately and ably argued, and the court decided 
that the law was unconstitutional, as giving the right to tax for other than a 
public purpose. Allen v. Inhabitants of Jay, a case lately decided by the 
Supreme Judicial Court of Maine, where the opinion of the court was delivered 
by APPLETON, C.J., involved the same question, and was decided the same 
way. There the legislature of Maine authorized the town of Jay to lend ten 
thousand dollars to some men to build a saw-mill and grist-mill, and to 
exempt the mills, when built, from taxation for ten years. Sce also opinion 
of Ditton, J., delivered June 7, 1873, in United States Circuit Court, Dis- 
trict of Kansas, in Commercial National Bank v. City of Iola. 


MICHIGAN. 


Satvace Servicrs.—U. S. Circutr Court, Eastern District. The 
Williams. — A correspondent sends us the following case :— 


The libellant made a contract for $200 per day to go with his tug from Detroit to 
the shore of Lake Huron, where, at that time, The Williams was aground, and aid in 
getting her afloat. Just before the arrival of the tug, Tle Williams got off, and no 
actual assistance was rendered. The libel was filed to recover five and a half days’ 
service, the distance to The Williams being several hundred miles. The agreement, 
and that the tug proceeded to the wreck, were admitted, but the objection was raised 
that the contract by the master of The Williams, and the entry upon its performance 
by the tug, did not of itself, without some assistance rendered, which was instru- 
mental in rescuing the vessel, create a lien, and that the proceeding should be in per- 
sonam against the owners only. 

Emmons, J.— Having recently, before the argument in this cause decided in 
Harris, Cochrane et al. v. The Steamer Robinson, in the Western District of Tennessee, 
substantially the principle here involved, we should not, but for the history of the 
cause, have deemed the question one of doubt. Without any very thorough exami- 
nation at the time, but drawing mainly upon what we had ever assumed to be the 
law, we ruled that all maritime contracts made within the scope of the master’s usual 
authority did per se hypothecate the ship; and that those of affreightment, insurance, 
for towage, for the fitting out and discharge of vessels, and for aiding them in dis- 
tress, were instances only of the application of the rule. After such examination as 
the great pressure upon our time will permit, we see no reason to modify this ruling; 
but hold that the contract in this case did ex vigore, the instant it was consummated, 
pledge both vessels, that which was to aid and that to be aided, for the security of 
tle agreement. Performance in whole or in part works no consequence in reference 
to jurisdiction generally, or in the character of the remedy, whether in rem or in per- 
sonwm. It affects only the measure of recovery. 

The practical importance of this question to our North-western commerce, the 
numerous analogous rights which will fail of protection by even a limited application 
of the contrary doctrine; the protective power which the jurisdiction we sustain will 
exert in preventing the disregard of agreements, and the fear that a brief unreasoned 
judgment may be less intiuential to extend and support it, is our excuse for pursuing 
somewhat at length the reasons for our ruling, although forced to do so with much 
want of form. 


avr 
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That contracts for salvage, towage, and of affreightment are in the most unquali- 

fied sense maritime, and therefore of admiralty cognizance, will not be questioned ; 
and that 6 How. 344, New Jersey Co. v. The Bank ; 28 How. 493, Morewood y. Enquest ; 
and 11 Wall. 1, Zns. Co. v. Dunham; and the authors and judgments they refer to 
bring within the rule the contract in this case will be as readily conceded. The denial 
extends only to the remedy in rem, 

We infer that one of the reasons for the decree of the District Court is, that this 
is at least in the nature of salvaye service, and as the libellant did not by his efforts 
save any thing, there is no remedy in rem; 8 Wall. The Comanche ; 2 Pars. Adm. 823; 
and cases cited, — Benedict’s Ad. Pr. § 800 to § 800 e; 1 Sum. 416, 417, The Ewbank; 
4 W. C. C. 651; 1 Newberry, 488; 1 Conck. Ad. 852,— which say salvage is earned 
not by an attempt, but by actual rescue, assert no doctrine having any tendency to 
prohibit this proceeding, They, and the numerous kindred judgments and authors 
deny only the extraordinary compensation given for salvage service. ‘There is no inti- 
mation that a remedy against the ship, if it is saved, will be denied, if the agreement 
was for payment absolutely. The same remark is equally true of all the cases and 
authors which say, if the agreement is for such absolute payment, irrespective of re 
sults, there can be no reward for salvage, properly so called. ‘They all relate to com- 
pensation only, but not in any case to a denial of the proceeding in rem. Thus the 2 
Bendt. 21, 100 Tons of Zron, is understood by counsel to deny all remedy against the 
ship. As the sole authority for what it does in this regard decide, 2d of Curtis, 350, 
The Independence is cited, in which, after a careful discussion of this question, Judge 
Curtis takes pains to say he does not decide that, in a case like that now before us, 
there is no jurisdiction in rem. On the contrary, with manifest approbation, he refers 
to the judgment of Judge Concxurn in 1 Blatchf. 414, The Patchin, affirmed on 
appeal by Judge Netson, in which there was a contract, precisely like that here set 
up, to labor for the rescue of the ship for a per diem compensation, and where both 
judges sustained a proceeding in rem, as consistent with the other wholly distinct rule 
that there can be no extraordinary compensation in such case. At page 118 it is 
said, “ For all maritime contracts which the master is authorized to make, there is 
an implied hypothecation of the ship. There was authority to employ others to aid 
in preserving the ship, and I imagine that such a contract, subject to the revisory 
powers of the court, would create a lien on the vessel.” 1 Sum. 207, The Emulous; 
Ware, 477, The Centurion; 1 Story, 814, The Pigs of Copper, are reviewed, and the 
principle deduced that suits for salvage may be maintained, although there is an 
agreement for a fixed and absolute compensation. 

This judgment is referred to in this connection, more particularly to illustrate the 
position that a denial of salvage is not a rejection of a proceeding in rem, but it quite 
as fully sustains the broader proposition soon to be considered, that all authorized 
maritime contracts pledge the vessel for their performance. 

It will be noticed the term sa/rage is used to denote the nature of the service, even 
where an absolute compensation is agreed on, and so are other cases. 1 Curtis, 358, 
The Versailles. Judge Curtis remarks that he doubts whether there is any such 
head, properly speaking, as towaye. It should all, he thinks, be termed salvage, 
whether the ship is in distress or not, whether there is an agreed price or for fixed 
wages, as in the case before us. 

It is, however, but a name. He followed only what Judge Story a little less 
plainly said in The Emulous, 1 Sum. 210, where he was seeking to lodge the power 
under some well-known head, and among the old, familiar classes of admiralty juris- 
diction, that it might escape the contests in the Supreme Court. That high tribunal 
has now settled this and some other questions, fortunately for the commerce of the 
country, and declared that over all maritime contracts our courts have cognizance, 
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snd that our only duty is to determine they are such. We need not now, in order to 
take jurisdiction, maintain that the towage of a staunch and sea-worthy ship through 
the safe and land-locked straits of Detroit is a salvage service. We believe that the 
partial adoption of this inapplicable nomenclature is the parent of the objection in 
this case. It illustrates the impolicy of applying names to things and acts in unusual 
senses. ‘Towage, however, is generally called towage, and jurisdiction over it taken, 
not because it is salvage or in the nature of salvage, but because it is performed in 
pursuance of a maritime contract, over which the constitution and laws give the dis- 
trict courts jurisdiction. 

In most such cases the more appropriate, but in our opinion unnecessary, terms of 
ordinary and “ extraordinary towage” are employed. See 8 W. Rob. 139, The Princess 
Alice; 26 E. L. & Eq. 596, note 1, The Kilby; Ibid., The Kingaloch. Dr. Lushington 
points out at length the difference between salvage and towage, and what he terms 
extraordinary towage, the latter being such as demands some extra labor. He can- 
not, he says, where all is fair, break in upon agreements for the latter, and allow 
salvage properly so called. 20 Law & Eq. 640, The Harbinger ; 2 W. Rob. 294, The 
Graces, were like cases where similar terms, familiar in England, are used. In the 
latter, it is said, the going to the ship was a part of the services, as much as the labor 
after arrival. And see Law Rep. 1 Ad. & Ec. 71, The White Star; 14 Law Rep. 465, 
The Banner, Judge Wi1k1ys, in this district, said there was a lien for towage ; that 
it might be necessary in cases of stranding. 

1 Sprague, Tie Susan, and many of the more modern American cases, employ 
the same terms, and treat the jurisdiction as it should be, as depending upon a mar- 
itime service and contract only. 

Rightly understood, of course, no influence upon jurisdiction and remedies should 
be wrought by the accidental use of either class of names. The contracts and acts 
involved are alone material. It becomes worthy of notice here, only in the supposi- 
tion that analogies have been sought in the doctrines of salvage to deny a jurisdiction 
inrem for the violation of a familiar maritime contract, because the labor of the 
libellant in the accidents of its performance was not instrumental in relieving The 
Williams. The attempt, under this contract for absolute payment by the day irre- 
spective of results, bears no more analogy to salvage properly so called than do the 
services of the fireman and the engineer. 

It is, however, broadly contended in argument here, that, irrespective of all notions 
peculiar to salvage, there is no hypothecation of the ship while the contract is execu- 
tory. That unless the performance is entered upon in such mode as to bring the 
subjects of the agreement into actual contact, there can be no remedy in rem. We 
were referred to no judgment or book countenancing such a doctrine beyond 18 How. 
182, The Freeman; 19 How. 90, The Yankee Blade, or Vandewater v. Mills, which in 
their now expressly overruled dicta do sustain in some degree such: a doctrine in refer- 
ence to contracts of affreightment. They affirmed eztra judicially that there was no 
lien in favor of the shipper until the cargo was Jaden on board. From this error it was 
argued that unless the tug in this instance actually laid hold of The Williams, and 
made at least a single pull, she was not drawn within the jurisdiction in rem. It will 
be seen that even this far-fetched analogy fails not only for want of similitude, but the 
doctrine from which it is sought to be deduced never had a resting-place in law. 

We think it may now be considered as settled, that such a delivery to a carrier as 
imposes upon him the extraordinary liabilities attaching to his character, creates a 
lien upon the ship to secure the performance of the contract of carriage. There is 
no necessity for actual contact of cargo with ship. Whether there is a remedy in rem 
where there has been no delivery, has not as yet been decided by the court of last 
Tesort; but, in the absence of all authority to the contrary, and sustained by express 
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judgments in the District and Circuit Courts, and, as we said upon the argument, by 
what we deemed unquestionable principles, we should readily sustain a libel for the 
breach of a contract of affreightment, wholly irrespective of delivery to the carrier, 
Such act may, and in most instances would, be requisite to launch the duty of carriage, 
But jurisdiction in rem does not depend upon it. That vests, if without it a maritime 
contract within the usual authority of the master has clearly created a duty to carry, 
to tow, to aid in distress, or do any other act within the common duties of the depart. 
ment of commerce in which the vessel is engaged. If the agreements are obligatory, 
and the conditions for performance occur as contemplated, tliey do, of their own force, 
hypothecate the ship. The contract, the obligation which it imposes, does so. 
1 Sprague, 478, The Edwin, affirmed in 24 How. 3886, sustained a proceeding in 
rem for the loss of cotton upon a lighter on its way to the ship. Judge Spracve re 
views the 18 and 19 How., and anticipates what the Supreme Court, on appeal, says 
of the dicta in those two judgments. He says it is wortliy of much consideration, 
whether there is nota hypothecation of the ship by a contract of carriage, without any 
delivery to the carrier, and cites The Flash, Abbott, 70, decided by the learned Judge 
Betts, of the Southern District of New York, so holding, but adds that, subsequently, 
in 1857, according to a newspaper report, he refused to enforce the doctrine in obedi- 
ence to the dicta in 18 and 19 How. They out of the way, The Flash is not extin- 
guished, although the learned judge who decided it felt himself no longer at liberty 
to follow its light. In the 24 How., The Edwin, or Bulkley v. The Cotton Co., the court 
say that what is said in 18 and 19 How., and in 2 Eng. Law & Eq. 337, Grant v. Nor. 
way; 18 do., 561; and 29 do., 323, all refer to circumstances where there had been no 
such delivery, as to impose on the carrier the duty of carriage or to care for the 
property. It is said, “ the unloading of the goods at the end of the voyage, on the 
wharf, does not discharge the lien, and we do not see why the lien may not attach, 
if the cargo is delivered to the master before it reaches the hold of the vessel, as con- 
sistently as its continuance after it is unloaded on the wharf or within the warehouse.” 
The scope of what is here meant will be better understood in connection with the, at 
one time much discussed but now settled, doctrine in all courts, — English, federal, 
and state, —that a delivery at the usual place where a carrier receives goods, whether 
upon a wharf, in a warehouse of his own or others, fixes his liability as insurer. See 
Angell on Carriers, §§ 129 to 148; 2 Red. on Railways, §§ 55 to 59; Benedict’s Ad. 
Pr. 287; 1 Conks. Ad. Pr. 193; 1 Pars. Ad. 183. Nowhere is any distinction made 
between the absolute liability of the carrier as insurer, and the right to enforce it by 
a proceeding in rem, the abandoned dicta in 18 and 19 How., and the few cases 
dependent upon them excepted. In Harris, Cochrane, § Co. v. The Steamer Robinson, 
before referred to, we had occasion to go somewhat into the distinction between con- 
tracts which did, and those which did not, bind the ship in rem. We found the line 
wholly drawn between those which were maritime, and the undertakings of the master 
in reference to the sale of cargoes and return of proceeds, and other similar agree- 
ments, collateral to his ordinary ex officio duties. We held that an agreement to 
collect and pay over the sum due upon a bill of goods, although contained in what 
was called a “ collect on delivery ” or a “ C. O. D.” bill of lading, did not authorize a 
proceeding in rem. But it was because it was not maritime, was an impolitic extension 
of the lien to cases not coming within the reason of the rule. 2 Pars. Ad. 252, cites 
the judgment in The Edwin to the position “that the liability to proceedings ia 
rem commences by reception of the goods on board or at the wharf.” That it con- 
tinues after they are unladen, see 21 Law Rep. 6, The Tangier. 2 Benedict, 294, The 
Sheridan, was a libel against a vessel for refusing to proceed to the ports named in a 
charter-party. Judge BLarcurorp conceded that 1 Blatchford, 570, The Pacific, was 
full authority to sustain the proceeding. It enforced a right in rem where the ship 
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was not fitted out according to agreement, and a passenger refused to go on board, 
and in which Judge NeELson, sustaining a proceeding in rem, used as an illustration, a 
refusal to carry out an executory contract to transport goods. But Judge BLarcurorp 
felt he could not follow The Pacific, as Judge NeLson had himself in 4 Blatchford, 474, 
The Hermitage, in obedience to the dicta in the Freeman and the Yankee Blade, 
announced a contrary rule. He, therefore, manifestly against his own convictions and 
the logically sustained judgments of Judge Bers in The Flash, Nevson in The Pacific, 
those of Judge Wane hereafter cited, and the dicta of Judge Sprague in The Edwin, 
dismissed the libel. But the then and now conditions of opinions in the Supreme 
Court render the General Sheridan an authority, so far as the opinion of the able judge 
who decided it is such, for sustaining a libel against a ship for refusing to call for 
passengers or freight at the places and in the times where those who are authorized to 
make obligatory contracts agree she shall go. 1 Pars. Ad. 183, repeating the doctrine 
that delivery on the wharf binds the carrier, and showing in the note that he means 
binds the ship as well, refers to the MSS. decision by Judge Berrs, in which he re- 
fused to follow The Flash, and says the cases in Howard and Curtis do not compel 
his departure from his former ruling, and that 24 How., The Edwin, sustains his own 
text. So far, therefore, as the decree below may be supposed to rest upon the assump- 
tion that there is no remedy in rem for the breach of a wholly executory maritime 
contract to carry goods, we think it fails of support. 

The rectitude of the jurisdiction now taken, however, may be vindicated more 
fully than simply to answer the accidental objections made to it. It may be quite 
true that the analogies from the doctrines in salvage fail because the service is not 
such, and that the breach of an executory contract of affreightment may be com- 
pensated by proceedings in rem, and still the present decree fail of affirmative support. 
We do not repose upon this negative argument. The wider principle that every 
maritime agreement binds the ship as wellas the owner is that upon which we rest 
our decision. 

That such is the law of the American Admiralty, and substantially so, as now 
restored, of the English, and that the ship is bound by the contract, and not by force 
of part performance, will be seen by the following judgments and authors. It would 
be a mere affectation to go back of the more modern decisions, which, if we might 
suppose what no one suggests that they misconceive the older doctrines, are never- 
theless in the conditions of this court to be followed. No separation of cases which 
announce the general rule, and those which apply it, where services have not been 
rendered in, or upon, or in contact with the ship, will be made. Judgment in the 
erroneously so-called salvage cases and towage cases, where the agreements are 
implied trom signals and circumstances, are promiscuously referred to, as their 
applicability will be sufficiently apparent. 

11 Wall. 1, Zns. Co. v. Dunham, although a proceeding in personam upon a policy 
of insurance, by its mode of argument and approval of cases would, without more, 
oblige our inferior courts to say that for all purely maritime contracts there is a 
remedy in rem. It extensively reviews the former judgment and sums up its able 
argument by the broadest announcement of the jurisdiction generally, and declares 
that ‘‘the only duty is to apply the general principle to the differing cases as they 
arise.” From the 7 Wall. 624, The Belfast is quoted: “ that contracts, claims, or ser- 
vices purely maritime are cognizable in the admiralty,” and from 23 How. 493, 
Morewood v. Enquest, that part of Judge Grier’s opinion which says that “ over all 
maritime contracts there is jurisdiction in the admiralty both in rem and in personam.” 
6 How. 844, New Jersey Co. v. Merchants’ Bank, is referred to and the following 
passage from Judge Netson’s opinion approved: “ If the cause is maritime the juris- 
diction is as complete over the person as over the ship. It must, in its nature, be 
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complete, it cannot be confined to one of the remedies on the contract where the con. 
tract itself is within its cognizance.” In 6 How. 344, the contest was whether the 
proceeding must not be solely i rem, and the learned argument of counsel as well 
as its treatment by the court show how free from doubt is such a remedy here. We 
do not overlook the fact that these broad announcements are not literally universally 
applicable. The exceptions, however, are so far from this case that it would be q 
useless criticism to suggest them. In 1 Black, 181, Bags of Linseed, Ch. J. Taney says 
as contracts of affreightment are maritime contracts there is jurisdiction in rem. After 
the decision in 6 How., this was not doubtful, but it is now referred to for the 
reason and ground of the proceeding. It is the contract which gives it, not a service 
or act in a docus within the territorial jurisdiction of the adiniralty as is necessary to 
give cognizance of a tort. Among the leading and learned judgments upon this 
subject are those of Judge Ware. They have been repeatedly approved by the 
Supreme Court. In Ware, 822, The Paragon, he says: “ Every contract of the 
master, within the scope of his authority, binds the vessel and gives the creditor 
a lien for security.” And in /bid. 363, The Phoebe, in an instructive opinion the lien 
is asserted and traced to the maritime law, and its original reasons thought to be 
found in that feature which confined the owner’s liability to the value of the ship, 
But another and leading one, undoubtedly, is the fugitive character of the property 
and agents and the almost universal absence of the obligated persons and the impracti- 
cability‘and expense of seeking them. 1 Sprague, 284. The Robert Mercer, in deciding 
that a Massachusetts statute created no lien for refusing pilotage where it gave 
half fees, states, as a reason, “that there was neither any actual service or contract 
Sor service made.” That, had there been a contract, express or implied, a lien would 
have resulted is decided in 1 Lowell, 176, The America. The law was amended so as 
to give a lien, and objection made was that to enforce such a statutory right where 
there was no actual service to the ship there was no jurisdiction in the admiralty. 
Judge Lowa tt, after arguing that from such a law a contract would be raised by 
implication, says, ‘‘a lien is implied from a contract of pilotage, unless the statute 
expressly, or by implication, forbids it.” If there is a contract for service, and it is 
refused where labor has been expended to tender it, that a proceeding in rem is given, 
is assumed as undoubted law. Benedict, Concklin, Abbott, and Parsons, citing por- 
tions of the foregoing and following decisions, all so lay down the rule. The latter, 
1 vol. Ad. 173, says: “ Every contract by the master within the scope of his authority 
binds the ship to its fulfilment.” In 3 Wm. Rob. 222, 2 Law & Eq. 536, The Bue- 
clengh, Dr. Lushington quotes and approves what he says in 1 Wm. Rob. 301, The 
Druid. After saying that generally no suit could be maintained against the ship, 
unless, at the time of the contract or occurrence, owners were also responsible, he 
aids; “ The liability of the ship and the responsibility of the owner in such cases 
are convertible terms. The ship is not liable if the owners are not, and no responsi- 
bility can attach upon the owners if the ship is exempt and not liable to be proceeded 
against.” This was said originally in a case for a wilful wrong by a master where the 
owners were not liable and the ship discharged. But it was quoted in Zhe Buccleugh 
as applicable to that class of contracts for which the master as such may bind his 
owners. We quote the passage as it stands, and concede it is true so far only as it 
asserts that where the master has a right by the maritime law to bind the owners he 
may by his contracts hypothecate the ship. Here in the case of domestic vessels, as 
the law just now stands, there is an exception as to supplies. But all concede it to 
be an anomaly in view of the sources from which our admiralty must draw the larger 
portion of its powers. It ‘does not affect the general rule upon which we rely. Inl 
Sprague, 449, The Susan, Judge SrraGue says that if a signal is given, and persons 
go out to render assistance with great pains to the ship, their services cannot be 
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rejected as unnecessary, and that if the ship comes to a place of safety without their 
aid a remedy in rem should be given. He concedes that if the agreement is for 
absolute payment this will displace the salvage compensation, but it is clear he would 
still afford the remedy in rem. If the implied contract to accept services deduced 
from a signal will sustain the lien, surely the formal one in this case will. At p. 50, 
in note, Lushington, Ad. 90,8. c. 3 Law T. Rep. The Undaunted is a case where at 
request of a ship a tug went for two anchors, but before they arrived the ship was 
gone. A libel in rem was sustained. After pointing out the difference between the 
cases of pure salvage where volunteers labor in the expectation of large rewards and 
run the risk of success, it is said: “ But if men are engaged by a ship in distress, 
whether generally or particularly, they are to be paid according to their efforts, even 
though the labor may not prove beneficial to the vessel.” Here was a contract. Be- 
fore the instrumentalities for assistance reached the ship she had gone. The case is 
that before the court. In 1 Benedict’s Ad. Rep. 170, The Circassian, a libel was sustained 
for unloading a ship on fire. The cases which deny the jurisdiction in favor of 
stevedores are justly disapproved, but the case is distinguished from them. It rests 
but upon the principle announced in 11 Wall. that where the contract was decided to 
be maritime it was a duty to take jurisdiction, and that all the remedies were open, 
both in personam and in rem. Benedict’s Admiralty Pr. says stevedores may sue in 
rem, and we think he is right. 2 Wm. Rob. 90, The Ocean. By request the libellants 
took a message for a steamer. They did personally board The Ocean to receive it, but 
this fact is noticed in judgment only to enhance the compensation as it was hazardous. 
It is another case of remedy in rem for services not upon or in contact with the ship, 
and one which for recompense did not depend upon the salvation of the vessel. 
Bees’s Ad. 90, The Canada. It is manifestly assumed in the judgment that simply 
laying by or consorting with another ship, if by contract, will sustain the libel. 
4 Blatchford, 94, The Underwriter, Judge Newson allowed The Delaware, in a proceed- 
ing in rem, a large extra compensation for laying by, although she could not reach or 
in any way aid The Underwriter. It was, however, upon request. There was a con- 
tract. Such feature, it will be seen, attends all the cases where allowances have been 
made where no actual benefit has accrued or labor upon the vessel has been done. 

There are a few instances where, in the encouragement of diligence, the expenses 
of volunteers have been paid by proceedings in rem, where, unexpectedly, aid becomes 
unnecessary or the attempt abortive. (See fully so deciding, 9 Jurist, 129, The Ranger, 
2 Par. Admiralty, 284, 8 Haggard, 254, The Albion.) Even the old time-honored maxim 
that “salvage never results from an attempt, but from rescue only,” is no longer an 
universality. If Providence does what the fearless and active salvor attempted, the 
rule has been modified. It is only where the calamity destroys the object of the 
effort that all remedy is denied. We look in vain into any department of the rational 
and protective maritime code for a principle or a precedent which will deny a remedy 
to the owner, who in good faith and in reliance upon formal contracts incurs expense 
in order to tender the labor he has agreed to perform. 

This jurisdiction is all the more necessary now that so large a portion of our trans- 
portation is done by corporations whose ships are frequently covered by bonds and 
mortgages and whose personai responsibility is doubtful. To send the proposed 
shipper in all instances to the often distant home of the owner is a hardship which 
the rule was established to prevent and which no evil growing out of its administra- 
tion demands. No class of contracts require promptness so much as those connected 
with commerce. The buyers of produce, the merchant and manufacturer all have 
adjusted their most continuous and common transactions upon a basis which involves 
the utmost fidelity and regularity in the carrying trade. The proprietor of a tug 
which in virtue of a fair contract is sent hundreds of miles to aid a ship in distress 
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should not be compelled to go to another state and sue without security for the agreed 
upon price because the accidents of the winds and waves may have rendered its 
labors unnecessary. 

‘The decree below is reversed and the amount claimed in the libel awarded. 


NEW HAMPSHIRE. 


Henry A. Bettows, Chief Justice of the Supreme Judicial Court, who had 
been on that bench, since 1559, died on the eleventh day of March last, at the 
age of sixty-nine years. Jonathan E. Sargent, a justice of the same court has 
been appointed his successor. 


NEW YORK. 


Estorret. — District Court oF THE Unirep States. Cushing y. 
Laird. — In 1865, the steamer Wren, a blockade runner, was libelled in the 
District Court of the United States for the Southern District of Florida, as 
prize of war; was claimed by Laird as his property, and therefore, —as he 
was a British subject, residing in England, —not enemy property. The 
government claimed that she was the property of Frazer, Trenholm, & Co., a 
firm, some of whose members were citizens of the rebel states, and therefore 
was enemy property; and so the District Court decided, and decreed condemna- 
tion. Appeal was taken to the Supreme Court, and the appeal was attended 
to and prosecuted by Foster and Thompson, who are summoned as garnishees 
in Cushing v. Laird, the case before us; and they, by counsel, urged and in- 
sisted that Laird was the owner of the Wren, and on this ground the Supreme 
Court reversed the decision of the Prize Court, and ordered the proceeds of 
sale to be delivered to Laird, as the owner. A decree of the District Court in 
Florida was obtained by Foster and Thompson, directing the payment of the 
proceeds of sale to them, as Laird’s agents and attorneys, and the money was 
paid to them. 

Whilst this money was in their hands, they were summoned as garnishees 
of Laird in the case before us; and answered, setting up that in 1865, and 
prior to the hearing and decision of the Supreme Court, Laird had parted with 
all interest in the steamer to Fraser, Trenholm, & Co., and that the proceeds 
of her sale, in their hands, really belonged to that firm and not to Laird. 
Judge BLarcurorp has now decided that the garnishees are estopped to deny 
. what they asserted in the Supreme Court and in the Prize Court, and to assert 
what they there denied, and that having led a court of justice to adopt a par- 
ticular course of proceeding by their acts and admissions, they are now con- 
cluded by them. 


Bitts AND Nores.—Covurt or Appears. Central Bank of Brooklyn 
v. Hammett et al. — This case, handed us by a correspondent, hits hard at the 
practice of banks to discount notes for the maker and payee, indorsed by 
some accommodation indorser. The action was against the drawers of a bill 
of exchange, payable to order of drawers, accepted by the drawees and in- 
dorsed by them; also indorsed by the drawers, and discounted by the plaintiff 


SUMMARY OF EVENTS. 768 


bank for the acceptors. The bank claimed to recover against the drawers, as 
a bond fide holder; and the Court of Appeals, overruling the decision of the 
general term of the Supreme Court, hold that as the bank acquired title from 
the drawees and acceptors, and they could only have possession of the draft in 
the ordinary course of business, either for acceptance or after it had been 
paid, that the bank could not be a bond fide holder, without proof that the 
paper was made for the accommodation of the drawees, and to be used by 
them. 


Tur Reports. — The subject of law reporting has attracted the attention 
of the Bar Association, and Mr. Lewis L. Delafield, who hopes to bring about 
a result in this state similar to that gained in England by the council of law 
reporting, which has given us the Law Reports, at a meeting of the association 
in March, moved and carried resolutions to effect this object. which has our 
best wishes. The Reports in Illinois have also been severely criticised by some 
of our exchanges, and there are few states where the bar would not do well to 
institute and insist on reform. 


Tue legislature has enacted, what the judiciary committee of the Massa- 
chusetts legislature recently ignored, that on the trial of all felonies and mis- 
demeanors, the prosecution shall be entitled to the same number of peremptory 
challenges as are or may be by law given to the defence. What good reason 
can be given for depriving the government of the right to challenge? Will 


the judiciary committee referred to please answer? 


WE congratulate the lawyers of New York that the opportunity for an 
appointive judiciary is so near at hand. The legislature has, in pursuance of 
the recent constitutional provision, passed an act, the first section of which 
declares that, — 


“ The question whether the offices of chief judge and associate judge of the court 
of appeals, the justices of the supreme court, the judges of the superior court of the 
city of New York, of the court of common pleas of the city and county of New York, 
of the superior court of Buffalo, of the city court of Brooklyn, and the county judge 
of the several counties of this State, shall hereafter be filled by appointment, shall be 
submitted to the electors of this State at the general election to be held on the Tues- 
day succeeding the first Monday of November next, as provided in section seventeen 
of article six of the constitution of this State, in the manner hereinafter mentioned.” 


It will be the fault of the Bar Association if their erroneous elective system 
continues, and a little well directed energy now will save the results of the 
labor of the constitutional convention, and perhaps do as much for law reform 
as the expulsion of Barnard and the rest. 


OHIO. 


Circuit Court, Mirwavukte County. Wm. S. Candee v. Western 
Union Telegraph or Companies For 
TO SEND A MessaGe. Before Sma, J., without a jury. — The plaintiff 
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addressed a message, in cipher, to his correspondents in New York, directing 
the purchase of two hundred and fifty shares of the Northwestern Common 
Stock. The message was written upon one of the ‘‘ night message blanks” of 
the company, and was left at the office of the defendant company at half-past 
eight o’clock in the evening of December 25th, 1871. Through some over- 
sight or negligence of the operator the dispatch was not sent that night, but 
remained in the office until one o’clock the next afternoon, when it was for- 
warded to New York, and the stock purchased by the plaintiff’s agents in 
that city. Between the opening of business on the New York Stock Exchange, 
December 26, and the time when the message was received and the stock pur- 
chased, the price of the stock had advanced about two per cent, and the stock 
therefore cost the plaintiff about $500 more than it would have cost if the 
dispatch had reached his agents on the morning of December 26. The plain- 
tiff claimed this sum as damages. The defendant answered, substantially 
admitting the facts as above stated, and pleaded in bar of the plaintiff’s right 
to recover, the printed conditions on the night-message blanks, as follows: — 


HALF-RATE MESSAGES. 

The Western Union Telegraph Company will receive messages for all stations in 
the United States east of the Mississippi River, to be sent during the night, at one-half 
the usual rates, on condition that the company shall not be liable for errors or delay 
in the transmission or delivery, or for non-delivery of such messages, from whatever 
cause occurring, and shall only be bound in such case to return the amount paid by 
the sender. 

No claim for refunding will be allowed, unless presented in writing within twenty 
days. 

Send the following message subject to the above terms, which are agreed to. 


On the trial, it appeared that the plaintiff sent his book-keeper to the de- 
fendant’s office at about half-past eleven o’clock of December 26th, — the price 
of the stock having then advanced about one per cent from the opening quo- 
tations, — to inquire about the dispatch, and the book-keeper was informed by 
an employee of the defendant that the dispatch had gone. It also appeared 
that the plaintiff had employed the same cipher in his telegraphic correspond- 
ence with his agents constantly about four years, and was known to the 
defendant’s agents to be engaged in the business of buying and selling stocks 
by telegraph. 

The judge remarked that the plaintiff sought to recover damages not be- 
cause the defendants neglected to send the message, but because they did send 
it. If they had not sent it, there would have been no damages, at least so far 
as the evidence in the case shows. The case is thus an entirely different one 
from any cited in the authorities. 

If there was a disorder in the line, or a peculiar condition of the atmosphere, 
or any other unavoidable cause prevented the prompt sending of the dispatch, 
it was undoubtedly the duty of the company to notify the plaintiff that the 
dispatch had not been sent, and thus leave it optional with him to stop it or 
send it. It is true the message was in cipher, and the company did not know 
what it was; but as the plaintiff had been in the constant habit of sending 
telegrams in relation to stock in cipher for years, and the company was aware 
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of the fact, the presumption is they knew this particular telegram was in 
relation to stock transactions. The defendant knew at 1.05 p.m., on the 
26th, the time the message was sent, that seventeen hours had elapsed since it 
was left with them, and they must have known that in those seventeen hours 
there might be great changes in the New York Stock Market, and it was 
clearly the duty of the company to inform the plaintiff that the dispatch 
had not been sent, and to inquire whether at that late hour it should be sent. 
If the company did that, the plaintiff would have sustained no injury. But 
one of the agents of the defendant, at eleven o’clock in the morning of the 
26th, falsely informed the book-keeper of the plaintiff tuat it was sent, leav- 
ing him to suppose it was sent in the regular course of business. 

This is certainly gross negligence. Then the question arises, is the 
defendant responsible for this gross negligence? Do the conditions printed at 
the head of the ‘‘ night messages ”’ constitute a contract between the plaintiff 
and defendant whereby the defendant is shielded from the plaintiff's recover- 
ing the actual damages which he has sustained by the gross negligence of the 
defendant? The defendant’s counsel claim that the telegraph company have 
the right to make any contract limiting their liability. If that principle is true 
it must apply to all corporations, and a railroad corporation could make acon- 
tract to pay for a service they propose to render, but stipulating that they are 
not liable for any miscarriage on their part to carry out the contract. That 
is not law. There should be a consistent rule in this matter. There are 
certain reservations and limitations which a corporation may make. Atmos- 
pherical conditions, which prevent the working of the wires, injury to the wire 
by designing persons, &c., might be limitations of their liability which are 
not infringements of any principle of public policy. But there is no defence 
set up that the wires of the company were not in working condition or that 
the business of the company was so great they could not send it. The con- 
struction the plaintiff's counsel gave to those conditions is correct. The 
language of that contract must be construed strictly against themselves. The 
judgment of the court is that the plaintiff is entitled to recover the difference 
between the value of the two hundred and fifty shares at the opening of the 
New York Stock Exchange on the morning of the 26th of December, 1871, 
and the price at which they were purchased at 1.34 p.m., when the dispatch 
was received by the plaintiff’s agents in New York. — American Law Record. 


PENNSYLVANIA. 


Express Carrirer.— Manpatory Court oF 
THE Unitep States, Eastern District. Dinsmore v. Philadelphia and 
Reading R.R. Co. — This was a bill praying, among other things, for a man- 
datory injunction to compel the defendants to allow the complainant, who 
was the president of the Adams Express Company, and brought the bill on 
its behalf, to transport express matter in bulk over the defendant’s railroad 
at lower rates than were charged to those who only transported single pack- 
ages; and to obtain facilities and accommodations for the express company 
which were in dispute between the parties. 
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The railroad company had inaugurated an express system of its own, 
employed its own wagons and agents to gather and deliver packages, and pro- 
posed to make for itself all the profits formerly made by the express company 
by the carriage of small freight. The latter demanded a reserved space for its 
freight; this the railroad company refused. It then asked for a reduction of 
charges, because it employed wagons and agents to transport goods beyond 
the railroad, and the railroad company replied that as under the new system it 
was necessary for them to employ horses and agents also, the express com- 
pany could use them on paying the same rates as others, but no reduction of 
charges would be made, neither would they charge proportionally less for a 
large number than for a single package. The complainant in his bill alleged 
a violation by the defendants of their charter, and a destruction to his busi- 
ness by impairing his rights as a freighter. Judge McKernnan and Judge 
CapWaLLApDER both give opinions refusing the mandatory injunction prayed 
for, as an interlocutory matter, saying that such an injunction should not be 
granted except in extreme cases, and never where the effect would be to secure 
to the complainant, without answer and proofs, what he would be only entitled 
to on a final decree. 

As an example of a mandatory injunction, we refer our readers to the 
case of Wellington v. Norwich and Worcester R.R. Co., 107 Mass. 582. 
Here the controversy disclosed by the bill was whether $1.75 or $1.25 per ton 
was the agreed tarift for the transportation of coal from tide-water to a part 
of Worcester called Lincoln Square; and the prayer was for an injunction on 
the defendants ‘+ to receive and transport said coal from tide-water to said 
Lincoln Square station, and there deliver all said coal to the plaintitfs,”’ they 
offering to pay $1.25 per ton, and to give bond for the payment of fifty cents 
additional, if the court should finally determine that they were bound to do 
so. At a hearing before Gray, J., the motion for a preliminary mandatory 
injunction, as prayed for, was allowed. This important feature does not 
appear in the reported case, and it seems to us far more worth reporting than 
any thing else disclosed there. 

The precedent should be that on a certain state of fact, which appears in 
the report, a mandatory injunction was granted by Judge Gray; but as re- 
ported, the ease is a precedent for nothing but the construction of an unim- 
portant contract. 


Locat Option Law.— Supreme Court. Commonwealth ex rel. McLain 
y. Locke et al. — The temperance agitation throughout the United States has 
brought forth laws from the legislatures of many of the states prohibiting or 
licensing the sale of spirituous and intoxicating liquors, and has given rise to 
much litigation, in the course of which the courts have been called on to pass 
on the extent of the legislative power, in the enactment of what are known as 
local option laws. The case before us upholds the power of the legislature in 
passing an act ‘* to allow the voters of the twenty-second ward of the city of 
Philadelphia to vote on the question of granting license to sell intoxicating 
liquors,’’ which provides for the submission once in three years, to the voters 
of that ward, of the question of license or no license; and enacts that if at 
such special election the majority shall vote no license, then it shall be unlaw- 
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ful for license to issue to any person to sell such liquors in that ward, and 
establishes appropriate penalties for selling without a license. This, the 
majority of the Supreme Court hold to be a constitutional exercise of legisla- 
tive power, and not a delegation of it to the voters of that ward. This opinion 
is supported by decisions in some states, and opposed by equally strong ones 
in others, and overrules Parker vy. The Commonwealth in Pennsylvania itself. 
The general question of constitutionality of these laws is discussed in a lead- 
ing article in The American Law Register for March last. 

Aside from this question of constitutionality, which we do not propose to 
discuss, the case before us illustrates the curious effect on men’s minds of these 
sumptuary laws; for Reap, Chief Justice, in dissenting from the majority of 
the court, on the constitutional question, indulges with the unrestrained vehe- 
mence of an advocate, his own personal feelings on the expediency of liquor 
laws. Whether his personal habits, his desire for a re-election, or his notions 
of the standard of taste in Pennsylvania, induced him so to belittle his judicial 
station, we cannot say; but evidently with some heat, adopting and quoting 
for his text, ‘** We are all for the Maine law,’ said a man to Mr. Macrea, 
‘but we are agin its enforcement,’’’ he proceeds to consider the practical 
workings of prohibition, saying, ‘‘ on the 4th July, 1776, every patriot drank 
to the independence of the thirteen states, — shall it be that on the 4th July, 
1876, all we can lawfully offer to our guests on this great anniversary, will be 
a glass of Schuylkill water, seasoned with a lump of Knickerbocker ice.’ 
And there being in the case before him no question as to the moral condition 
of Boston, adding, ‘I am a strong believer in temperance. For twenty-five 
years of my life I drank nothing but water, but a dangerous illness made 
a strong stimulant an absolute necessity, and by the advice of my physician, 
I am obliged occasionally to resort to it. Some of my friends, older than 
myself, have drank wine all their lives, and are temperate men. I believe in 
moral suasion as the true means of advancing the temperance cause, but I 
do not believe in a prohibitory law which would reduce us to the condition of 
Boston.”’ 


CANADA. 


Contrisutory NEGLIGENCE. — Superior Court, Monrreat. Vallée 
és qualité v. The New City Gas Company. — The defendant company introduced 
gas pipes into the house of the plaintiff, and reserved the exclusive control of 
the service-pipe until it joined the meter. From some point in the service- 
pipe gas escaped, and filled the hotse so that plaintiff's husband, having dis- 
covered the leak, and notified the company of it, and having sent a servant 
with a light to endeavor to stop it, went himself, also with a light, and was 
killed by a sudden explosion. The court (Jounson, J.) held that carrying 
an open light under circumstances of so great danger was such a contribution 
to the explosion as to preclude recovery in an action for damages. 


New Brunswick. —Brete Scnoors.— Supreme Court. Ez parte 
Renaud et al. — The sectarian controversy which some few years since took in 
this country the form of an attack on the use of the Bible in schools, has taken 
a similar form in New Brunswick, and the case cited has attracted much atten- 
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tion there, and is likely to be carried ultimately to the Judicial Committee of 
the Privy Council. It arose on a question of taxation; the Catholics asking the 
court to set aside an assessment under ‘‘ The Common Schools Act of 1871” 
of the province, on the ground that it interfered with their denominational 
schools, which were protected by ‘* The British North America Act, 1867,” a 
statute passed by the Parliament of Great Britain. The imperial statute 
provided that in each province the legislature might make laws in relation to 
education, but that ‘‘ nothing in any such law shall prejudicially affect any 
right or privilege with respect to denominational schools which any class of 
persons may have by law in the province at the union.’’ Before this time, 
the Parish School Act, in force in the province, had directed the Board of 
Education to ‘ secure to all children whose parents or guardians do not object 
to it, the reading of the Bible in parish schools, — and the Bible, when read 
in parish schools by Roman Catholic children, shall, if requested by their 
parents or guardians, be the Douay version, without note or comment.” 
And, strange to say, it was the Roman Catholics who claimed that thereby 
rights and privileges, viz., the right to have the Bible read in schools and 
to teach their children the doctrines of their religion, were secured to them; 
which rights were confirmed to them by the imperial statute, and were 
threatened by the ‘*Common Schools Act, 1871,’? which declared that all 
schools conducted under its provisions should be non-sectarian. The judges 
unanimously decided that they had the right to adjudicate upon the validity 
of a provincial statute, that an act giving all denominations equal rights in 
the schools was not in contravention of the imperial statute, and that the 
accident that schools in some districts had become Roman Catholic exclu- 
sively, because wholly attended by them, did not constitute them denomina- 
tional schools with any legal rights as such. 

It was also decided that no regulations that the Board of Education should 
make would affect the question of the constitutionality of the act. 


Practicat Jokes. —Court or Review. Lamoureux v. Lamoureux. — 
This was an action of damages of an exceptional character. The plaintiff is a 
young girl who makes her living as a seamstress, and lives at or in the neigh- 
borhood of Contreceur. On the night of the 23d of March, 1870, she was 
in the house of a Mr. Gervais, a hotel-keeper in the village. There was a 
house close by, occupied by the defendant Lamoureux and his wife, and on 
the evening in question some friends were visiting them. Among the latter 
were two young men, one of them in the employ of Lamoureux and the other 
a nephew of his. The young men dressed themselves up in the habillements of 
Indians, one of them carrying a long calumet and the other an old fusil with a 
bayonet at the end of it. One of them also had on his face a huge mask. 
They exhibited themselves before the company in Lamoureux’s house, and the 
question was started where they should pay visits that evening. Those present 
advised them that they should not go into any house where there were small 
children. While they were discussing the different houses they should go to, 
it was suggested that they might at any rate pay a visit to Mr. Gervais, the 
hotel-keeper, The young men departed on their excursion, and sometime after 
reappeared with sad looks. It seems they went to Gervais’s house and entered 
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a public room where some of the family were sitting. The plaintiff was 
sitting at the time on a sofa immediately facing the door by which these 
young men, dressed as above described, made their appearance. They seem to 
have entered without notice, and the moment she saw them she hurried out 
of the room and fell down in a swoon in the apartment adjoining. She did 
not recover from this state of insensibility for six or seven hours. She was 
twice bled, and her friends thought her state so critical that they sent for the 
curé, and for some time afterwards she was quite unwell. A doctor was 
called in, and was in attendance for four or five days after the affair. This 
doctor’s evidence had not been taken, and the reason for the omission did not 
clearly appear. Buta bill of a certain amount was incurred towards him. 
Another doctor was called in some days after the occurrence, and he described 
in his evidence the delicate state of the girl, though he was unable to state 
positively whether what he observed was due to the fright, —it might or 
might not have been. A suit for damages having been instituted against 
defendant, the demand was met by a denial that either the defendant or his 
wife had any thing to do with the matter. The allegation of plaintiff was 
that the young men were instigated to do what they did by the wife of defend- 
ant. As the court read the evidence, it found that the instigator of this prac- 
tical joke was the wife of defendant. There was a conflict of testimony as to 
whether the defendant did not promise to hold Bouvier, one of the young 
men, harmless as to the damages that might arise. On the whole the court 
came to the conclusion that the defendant’s wife was responsible for what had 
happened; and the next question was, how far could the defendant be held 
responsible? The ordinary rule was that the husband was not liable for the 
delit of his wife commune en biens with him if he repudiates her acts. In the 
present case the defendant had not repudiated the act of his wife, but had 
simply denied that she was guilty in the premises. The court was of opinion 
upon the whole, notwithstanding the absence of the evidence of the first 
doctor called in, that the plaintiff was entitled to damages, and these damages 
would be estimated at the sum of $100. It might be observed that although 
there was not evidence of a doctor to say that the fright was the cause of 
the illness of the plaintiff, yet there was other evidence which the court re- 
garded as satisfactory. Judgment for $100, interest and costs as in an 
action above $100.— La Revue Critique. 


ENGLAND. 


Reg. v. Castro. — The trial of Orton, alias Castro, alias Tichborne, for 
perjury was begun before the Court of Queen’s Bench, on Wednesday, April 
23d, and most of the time since then has been consumed in reading the cross- 
examination of the claimant in the ejectment suit of Tichborne v. Lushington. 
In the ejectment suit the claimant, whose audacity, if guilty, is surely un- 
equalled in history, was permitted to testify, and the jury were svon so satisfied 
with the defence, that he elected to be nonsuited. It would seem that he will 
have little chance to escape, now that he cannot be a witness, and the witnesses 
against him — and their number has been augmented by the great industry of 
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the law officers — have it all their own way. The mob are with him, however, 
and he is lustily cheered whenever he leaves the court. 


Marine Insurance. — House or Lorps. Potter v. Rankin. —In this case 
is involved the question of the right to recover a total loss on a policy on 
chartered freight. 


The insurance was upon homeward chartered freight, peculiar in its terms as pro- 
tecting freight of a future voyage against perils incurred in the present. On her 
voyage out the ship was damaged, and, after two surveys, abandoned. The freight 
was also abandoned to the underwriters on freight. There were two principal ques- 
tions, —first, whether abandonment of the freight was necessary; and, secondly, 
whether, if so, it was in time. The case, as originally decided in the Common Pleas, 
was put upon the narrow ground that the policy was in its nature against total loss of 
freight by total loss of ship, and that as the owner kept control of his ship for twelve 
months after the happening of the peril, and might have repaired and earned freight, 
there was no total loss. ‘The majority of the Exchequer Chamber reversed this de- 
cision, and held that, as by a peril insured against, the ship was incapacitated from 
earning the chartered freight, and the assured were justified as prudent men in 
abandoning her, the loss of the freight was total; that the assured did not deprive 
themselves of the right to claim for a total loss of the freight by abandoning the 
ship, and that if abandonment had been necessary, it was not too late. Baron 
CLeasby dissented. In the House of Lords the majority of the judges agreed with 
the Exchequer Chamler, Baron Martin agreeing with Baron CLeaspy, and the 
House upheld the decision of the Exchequer Chamber. From the short notice of 
the judgment which we have seen, their Lordships would seem to have held that by 
the damage to tle ship there was a constructive total loss of freight, and that the 
abandonment was in time. ‘The first damage was sustained on the 23d of April, 
1863, and the abandonment did not take place until August, 1864.— The Law Times. 


A TRSTAMHNTARY suit lately decided in the Court of Probate illustrates the 
value of allowing parties to be witnesses in criminal as well as civil cases. 
Davis v. Brecknell was twice tried before Lord Penzance and a jury. On the 
first occasion the jury were unable to agree on a verdict; and at the second 
trial a verdict was found for the plaintiff. Application was made for a new 
trial, but the rule nisi was discharged. Subsequently, a material witness on 
behalf of the plaintiff was prosecuted and convicted of perjury, and a rule 
nisi was obtained for a new trial. 

Sir J. Hannen, in refusing the rule, says: — 


It is a striking thing, and rather shocks one, that a man who has been convicted 
of perjury upon the statement he has made with a view to establishing his rights, 
should remain in possession of the victory he has obtained by that which a jury has 
pronounced to be perjury. But, in considering whether I should grant a new trial, 
I cannot disregard the facts which preceded that conviction. One set of witnesses 
told their story, and the man who has been convicted told his story. In the first 
instance the jury could not agree. The case was tried a second time, before Lord 
Penzance, and the same witnesses were examined, and this man again told his story. 
The jury heard his story, and they believed him. The demeanor of the witness was 
taken into consideration both by the judge and the jury, and the judge was not dis- 
satisfied with the verdict. Both judge and jury had the opportunity of seeing the 
manner in which the several witnesses gave their evidence, and both believed that 
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this man was entitled to credit. What has happened since?’ By means of the ma- 
chinery of the criminal law, the man, who when he was heard was believed, has been 
prosecuted. His mouth was closed, and then those persons who were not believed 
before had it all their own way, and they established a case against him. Without 
saying that the jury was wrong, it would not be right for me now —no new facts 
having been brought forward, and no new witnesses being called —to grant a new 
trial. I must accept the finding of the jury — sanctioned, as it was, by Lord Pen- 
zance, who had the opportunity, which I have not had, of seeing the manner in 
which the witnesses gave their evidence. ‘The rule must, therefore, be discharged, 
with costs. 


Ixsury By Turrp Person To Servant, CausinG Instant Deatu. — Count 
or Excnrquer. Osborne vy. Gillett. — This case, of great novelty and impor- 
tance, was decided by Ketty, C.B., and Pigurt, B. (Buamwe B., dissenting). 
The declaration was for injuries caused to the daughter and servant of the 
plaintiff, by the negligent driving of the servant of the defendant, by reason 
oi which injuries plaintiff's daughter and servant afterwards died, whereby 
the plaintiff wholly lost her services, and was put to expense in conveying to 
his house her body, and afterwards was put to expense in burying the same. 
The defendant pleaded, infer alia, that plaintitf’s daughter was killed on the 
spot by the acts complained of, so that the plaintiff did and could not sustain 
any damage entitling him to maintain his action. This plea was sustained on 
demurrer by the majority of the court, on the ground that a master cannot 
maintain an action for loss of service by reason of injuries which cause the 
death of ‘the servant. 
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Soldier, D. 133, 315, 506. 
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